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UNITED STATES DISTRICT COURT 
SOUTHERN D:STRICT OF NEW YORK 
SAMUEL H. SLOAN, 
Plaintiff, 
-against- 
SECURITIES AND EXCHANGE COMMISSION, 


Defendant. 


State of New York ) 


County of New York ) 


Samuel H, Sloan, being duly sworn, deposes and savs: 

1, Plaintiff is the owner of positions in approximately 150 over-the- 
counter securities, He acquired these positions during the course of a three 
year period as a result of being a market maker in securities listed in the 
pink sheets. Presently, his holdings include the following security positions: 

Old Town Corp 
Sheffield Watch Corp 7 1/4-84 
Applied Devices Corp 
Sav-On Inc 
Seaferro Inc 
Canadian Javelin Ltd 
approx. 50000 Stirling Homex Pfd 
-pprox. 5000 Stirling Homex Com 

2. All of these securities have, at some time in the past, been the subject 
of an order of suspension by the Socurities & Exchange Commission. 

3. As a result of these orders of suspension, Plaintiff has suffered 
financial loss. 

4. In addition, Plaintiff was short 800 shares of Triex International, Inc. 
in December, 1972 when the Securities & Exchange Commission suspended 


trading in that security. Plain’’”', to the present, has been unable '' cover 


his short position because Triex {nternational, Irc. cannot be listed in the 


A6 
pink sheets. 


5. On December 13, 1971, Rule 15c2-11 promulgated under the Securities 
Exchange Act of 1934 became effective. That rule prohibits a broker or 
dealer from publishing any quotation in a security in any quotation medium 
unless the broker or dealer hag in its files information which establishes 
that the security in question has met the appropriate registration and financial 
reporting requirements under the Securities Act of 1933, the Securities 
Exchange Act of 1934 and the rules promulgated thereunder, 

6. Ruiz 15c2-11 and the other Rules promulgated under the Securities 
Exchange Act of 1934 are a.: unconstitutional delegation of authority by the 
Presudent and the Congress of the United States in that they are prohibited 
by Article 1, Section 1 of the United States Constitution. 

7, Violations of Rule 15c2-11 are within the exclusive jurisdiction of 
the United States District Cours under Section 27 of the Securities Exchange 
Act of 1934 ©: 5 U.S.C. 78aa), That Section of the Securities Exchange Act 
of 1934 is unconstitutional in that it infringes upon the jurisdiction of the state 
courts, 

8. The Securities & Exchange Commission has abused the authority 
delegated to it by Congress by suspending trading in securities on grounds 
which are arbitrary and capricious. On a single day, the Securities & 
Exchange Commission has suspended trading in as many as 48 securities. 

9. A suspension of tr.. ding prohibits registered broker-dealers from buy- 
ing and selling securiti::. ©! :.«° tompanies which are the subject of an order 

| of suspension. However, memos of the general public are permitted to 
ie i sell suspended securities » tween each other. 

10, Plaintiff is a registered broker-dealer in securities. Therefore, 


he is unable to liquidate his security holdings in those securities which are 


suspended. This constitutes an unconstitutional infringement upon his right 


to engage in free commercial enterprise. In effect, the Securities Exchange 


AT 


Act of 1934 discriminates against Plaintiff because he ie a registered broker - 
dealer. 

11. The purchase and sale of securities does not, p2r se, constitute 
interstate commerce within the meaning of Article 1, Section 8, Clause 3 
of the United States Constitution. Therefore, Congress has no authority to 
pass legislation regulating the pruchase and sale of securities. 

12. Plaintiff is the owner of 1175 shares of Carousel Fashions, Inc, and 
300 shares of Vendotronics Corp. These securities are no longer listed in 


the pink sheets as a result of the effect of rule 15c2-11. The Securities & 


Exchange Commission will not permit a broker or a dealer to submit a 


quotaticn card containing the nameonly of these securities to the National 
Quotation Bureau for publication in the pink sheets unless the broker or dealer 
submits a satisfactory Form 211, There ig no standard criteria to determine 
when a Form 211 is satisfactory. Asa result the Commission has acted in 

a manner which is arbitrary and capricicus with regard to the acceptance 

of Forms 211. 

12. Plaintiff submitted quotation cards to the National Quotation Bureau 
during 1973 for the purpose of causing those securities to be listed by name 
in the pink sheets. On many occasions these cards were returned to Plaintiff 
with a rubber stamped statement that a Form 211 would be required before 
that security could be listed in the pink sheets. Plaintiff did, in fact, submit 
a Form 211 for the securities of Stirling Homex Corp and was able to obtain 
a listing in the pink sheets for those securities after several weeks of 
haggling with the Securities & Exchange Commission, 

13. Plaintiff, by this action, seeks the right to buy and sell any security 
and to list any security in the pink sheets in name only without regard to the 
requirements established by Rule 15¢c2-11 and without regard to whether an 
order of suspension may be in effect with respect to that security. In addition, 


’ 
Plaintiff, by this complaint, seeks to have the Securities Exchange Act of 
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1934 and the rules promulgated thereunder declared unconstitutional, 
WHEREFORE, Plaintiff demands that he be permitted to buy and sell any 

security and that he be permitted to list any security by name in the pink 

sheets and that the Securities & Exchange Act of 1934 and the rules promul- 


gated thereunder be declared unconstitutional. 


ieee 


SAMUEL H, SLOAN 
Plaintiff, pro se 

120 Liberty St. 

New York, N.Y. 10006 
(212) 835-4512 


Sworn to before me this 
Ay day of June, 1974. 
een 


NOTARY PUBLIC 


WILLIAM LIEBOWITZ 
Notary Public, State of Now York 
No. 24-2360301-Qua!. in Kings Co. 
Certificate filed In New York Couuaiy 
Commission Expires Macc 30, so 72 
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Paul Gonson 

Richard E. Nathan 

Thomas L. Taylor, III 

Lynda L. Cole 

Securities and Exchange Commission 
500 N. Capitol St., N.W. AUS26 1974 
Washington, D.C. 20549 


Telephone: (202) 755-1563 NX. oF nile Z 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


fF .ED 


SAMUEL H. SLOAN, 


Plaintiff 


v. : 74 Civ. 27927776 
SECURITIES AND EXCHANGE H ANSWER 
COMMISSION, 


Defendant 


The defendant Securities and Excliange Commission, 

by its undersigned attorneys, answers the plaintiff's 
Complaint as follows: 

1. The defendant Commission is without 
knowledge or information sufficient to form a belief 
as to the truth of the averments contained in paragraph 
. of the Complaint. 

2. With respect to the averments of 
paragraph 2 of the Complaint, the defendant Commission 
admits that Sections 19(a)(4) and 15(c)(5) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(u) and 780(5) respectively 
authorize the Commission to suspend trading in a security 
on national securities exchanges, and otherwise than on 
national securities exchanges, and further admits that 
pursuant to this authority the defendant Commission has 
On past occasions suspended trading in securities issued 
by Old Town Corp., Shefficld Watch Corp., Applied Devices 
Corp., Sav-on Inc., Seaferro Inc., Canadian Javelin Ltd., 


and Stirling Homex Corp. 


3. The defendant Commission is without know- 
ledge or information sufficient to form a belief as to the 
truth of the averments contained in paragraph 3 of the 
Complaint, except that the Commission denies that plaintiff 
has been injured in any legally cognizable sense as a result 
of any act or omission by the Commission. 

4, The defendant Commission denies each 
and every allegation contained in paragraph 4 of the 
Complaint, except that (a) the Commission is without 
knowledge or information sufficient to form a belief 
as to the truth of those averments that relate. to 
plaintiff's alleged short position with respect to 800 
shaes of Triex International Inc., and (b) the Commission 
admits that on December 15, 1972 it suspended truding in 
the securities of Triex International, Inc. pursuant to 
Section 15(c)(5) of the Securities Exchange Act and 
that the suspension of trading in those securities was 
continued for consecutive ten-da, periods until December 
23, 1973. 

5. The Commission deni?s each and every 
allegation of fact contained in paragraphs 5, i a Pe 
10 and 11 of the Complaint, except to the extent expressly 
admitted in the following paragraphs. 

6. With respect to the averments contained 

raragraph 5 of the Complaint, the defendant Commission 
admits that ‘t promulgated Rule 15c2-11, 17 CFR 240.15c2-11, 
pursuant vu. Section 15(c) of the Securities Exchange Act, 
15 U.S.C. 780(c) and that Rule 15c2-11 became effective 
on December 13, 1971. The Commission avers that in all 
other respects paragraph 5 sets forth conclusions of law 


as to which no responsive pleading is required. In the 


All 

Commission's view, paragraph 5 sets forth a materially 
inaccurate and incomplete statement of the provisions of 
Rule 15c2-11. The Commission respectfully refers the Court 
to Rule 15c2-11 for the provisions thereof. 

7. The defendant Commission avers that para- 
‘graph 6 of the Complaint sets forth only conclusions of 
law as to which no responsive pleading is required. 


The Commission disagrees with each and every conclusion 


of law contained in paragraph 6. 


8. The defendant Commission avers that 
paragraph 7 of the Complaint sets forth only conelusions 
of law as to which no responsive pleading is reo. .re4 The 
Commission disagrees with each and every conclusion of 
law contained in paragraph 7, except that the (> mission 
agrees that purusant to Section 27 of the Securities Exchange 
Act, 15 U.S.C. 78aa, violations of the Secu: ‘ies Exchange 
Act and rules and regulations promulgated thereunder, including 
Rule 15c2-11, are within the exclusive jurisdiction of the 
istrict courts of the United States, the district court 
for the District of Columbia, and the United States' courts 
of any territory or other place subject to the jurisdiction 
of the United States. The Commission respectfully refers 
the Court to Section 27 for the provisions thereof. 
39. With 3pect to the averments contained 
in paragraph 8 of the Complaint, the Commission admits 
that pursuani to authority granted by Section 15’7)(5) 
or the Securities Exchange Act the Commission has 
Suspended trading in as many as 48 securities on a 
Single day. 
10. The defendant Commission avers that 


paragraph 9 of the Complaint sets forth only conclusions 


mac 
of law to which no responsive pleading is required. 
Contrary to the conclusion expressed in paragraph 9, 
the suspension of trading in a security pursuant to Section 
15(c)(5) of the Securities Exchange Act applies to all 
trading in that security other than on a national securities 
exchange, whether by "members of the general public" or 
by registered brokers and dealers. 

ll. With respect to the averments contained 


in paragraph 10 of the Complaint, the Commission admits 


that the plaintiff is a broker and dealer in securities, 


registered as such with the Commission pursuant to Section 


15(b) of the Securities Exchange Act, 15 U.S.C. 780. The 
Commission avers that in all other respects paragraph 10 
sets forth conclusions of law as to which no responsive 
pleading is required. The Commission disagrees with each 
and every conclusion of law contained in paragraph 10, except 
that the Commission agrees that pursuant to Section 15(c)(5) 
of the Securities Exchange Act, during any period in which 
trading in a security otherwise than on a national securities 
exchange has been suspended by the Commission, registered 
brokers and dealers may not trade in that security otherwise 
than on a national securities exchange. The defendant Com- 
mig:ion respectfully refers the Court to Section 15(c)(5) for 
the provisions thereof. 

12. The defendant Commission avers that 
paragraph 11 of the Complaint sets forth only conclusions 
of law as to which no responsive pleading is required. 
Contrary to the conclusions expressed in paragraph 1l, 
the provisions of the Securities Exchange Act, both 


senerally and as they relate to the facts alleged in the 


2 
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Complaint, are constitutional and do not purport tc affee 
transactions other than transactions that are within the 
legislative power granted to Congress pursuant to Article 
1, Section 8, Clause 3 of the Constitution relating to 
interstate commerce. 

13. The defendant Commission denies each 
and every allegation contained in the first paragraph 
numbered 12 in the plaintiff's Complaint, except that 
the Commission is without knowledge or information 
sufficient to form a belief concerning (a) whether plaintiff 
is the owner of 7,175 shaves of Carousel Fashions, Inc. 
and 800 shares of Vendotronics Corp., or (b) for what reason 
those securities may no longer be listed in the National 
Daily Quotation service (the "pink sheets"); the Commission 
admits that those securities are not currently listed 
in the pink sheets. 

14. Defendant Commission is without knowledge 
or information sufficient to form a belief as to the truth 
of the averments contained in the second paragraph numbered 
l2 in plaintiff's Complaint. 

15. The defendant is without knowledge or 
information sufficient to form a belief as to the truth 
of such facts as have been alleged in paragraph 13 of 
the Complaint, and respectfully avers that paragraph 
13 otherwise sets forth plaintiff's claim for relief 


as to which no responsive pleading is required. 


FIRST AFFIRMATIVE DEFENSE 
16. The Complaint fails to state a claim 


upon which relief can be granted. 
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SECOND AFFIRMATIVE DEFENSE 


17. The plaintiff does not have standing 
to raise the issue of the constitutionality of the 
Securities Exchange Act of 1934, 15 U.S.C. 78a, et seq., 


and the rules promulgated thereunder, 17 CFR 240.0-1 et seq. 
THIRD AFFIRMATIVE DEFENSE 


18. This Court does not have jurisdiction of the 
claim or claims set forth in the Complaint. The Complaint 
does not contain any statement of the grounds upon which it 
is asserted that this Court has jurisdiction of the claim 


or claims set forth in the Complaint. 


19. The Complaint purports to state a claim 
against the Securities and Exchange Commission. Congress 
has never declared that the Commission can be sued in its 
own name apart from having its orders reviewed in’ courts 
of appeals. Accordingly, this Court does not have juris- 
diction of the claims made against the Securities and 


Exchange Commission, eo nomine. 


WHEREFORE, the Securities and Exchange Commission 
demands judgment dismissing the Complaint of the plain- 
tiff, together with such other and further relief as to 
this Court may seem just and proper. 


Respectfully submitted, 


Paul Gonson 
Associate General Counsel 


August 23, 


1974 


Vigo ae 


Richard E. Nathan 
Assistant General Counsel 


hi. Meco Pee te ee 
eee dna? 
Thomas L. Taylor, III 
Attorney 


Lid 


Lynda L. Cole 


Atvorney 


Securities and Exchange Commission 
Washington, D.C. 20549 
Telephone: (202) 755-1563. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN, 


Plaintiff, 

v. ; 74 Civ. 2792 

SECURITIES AND EXCHANGE COMMISSION, MEMORANDUN> 
Defendant ze = 
: ‘ a) 
------+-+--+----------- x O ¢ 
me 
-— - 
GRIESA, J. © w 
ee ee — 

At a pre-trial conference held today, I have => 


determined that the complaint as presently drafted is 
too vague and lacking in specifics. I have given direction 
to the pro se plaintiff as to the requirements for an amended 
complaint. 

In accordance with the «bove, plaintiff is to 


file and serve an amended complaint on or before October 


2, 1974. Otherwise the action will be automatically 


dismissed. 


So ordered. 


Dated: September 18, 1974 
New York, New York 


- GRI 
U.S.D.J. 


AL’ a 
 éeanlibal:. 


y nee se eee 
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UNITED STATES DISTRICT COURT Meo " é 
SOUTHERN DISTRICT OF NEW YORK eZ OF Nits, 
Fe a i ee ee en me” bm NER ee north ee x ~~ 


SAMUEL H. SLOAN, 


Ree A 
74 CIVIL 2792 
-against- TPG 
SECURITIES & EXCHANGE COMMISSION, NOTICE OF MOTION 
Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit oi -amuel H. Sloan 
sworn to the 10th day of October, 1974 and all the papers and proceed ngs had 
herein the undersigned will move this court on October 21st, 1974 at the U. S. 
Courthouse, New York, N.Y, before the Hon. Thomas P. Griesa for an order 


granting leave to file an amended complaint and to serve the nev’ ps rty defendants. 


z: etc. feof Fo 


Samuel H. Sloan 

120 Liberty Street 

New York, New York 10006 
(212) 583-6437 


To: Securities and Exchange Commission 
26 Federal Plaza 
New York, N.Y. 10007 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN, 


Plaintiff, 74 CIVIL 2792 
TPG 
-against- 


AFFIDAVIT IN SUPPORT 
SECURITIES & EXCHANGE COMMISSION, OF MOTION 


Defenc ints. 


STATE OF NEW YORK 
SS: 
COUNTY OF NEW YORK 


Samuel H. Sloan, being duly swoi.. deposes and says: 


1. I make this affidavit in support of a motion ior leave to file an amended 


complaint. 

2. Ata conference on September 18, 1974, Judge Griesa told me he 
would give me two weeks to file an amended complaint. An order of the Court 
which was entered on the next day gave me until October 2, 1974 to file the amended 
complaint. 

3. I did not file the amended complaint by October 2, 1974. 

4. On October 7, 1974 1 mailed an amended complaint to the court special 
delivery and caused a copy thereof to be served by mail on Thomas Taylor, the 
attorty for the S. EC. 

5. On October 8, 1974 1 was advised by t.. docket clerk that I could not 
file the amended complaint without an order of the Court extending my time to file. 

6. The reason I failed to file the amended ~.i:aplaint on time had to do with 


problems fn obtaining the information necessary to prepare the complaint. It was 


my desire to make a complete list of all scc.cities which had been listed in 

the pink sheets by me and which were subsequently suspended by the S. E.C. 

There are so many such securities that I could not possibly remember them 

all. Early this year! visited the Miami branch office of the S.E.C. andI 

sow a master list of all securities which had ever been suspended by the S,E.C. 
and the dates on which each suspension had commenced and had terminated. I 

was told by the S.E.C. investigator who let me see the list that it was not 
available to the public even though it was merely a tabulation of public information. 

7. Itswas my hope that such a list would be made available to me because 
it would ¢ teatly reduce the amount of research required in preparing the amended 
complaii ‘*. I spoke to both Thoma: Taylor and Ira Spindler of the S.E.C. but 
neither one of them were aware of the existance of such a list. I suppose it 
is possible that the Miami office made it up themselves. However, Mr. Taylor 
was very cooperative and he did give me the opportunity to see Ira Spindler's 
personal file of securities which were suspended during 1973 and 1974. This 
saved me a considerable amount of time in preparing the complaint. 

8. Paragraph 145 of the amended complaint contains a list of 25 securities 
which were suspended and in which I had previously been listed in the pink sheets. 
I am eure that there are a number of other securities which are missing from 
thie list but I believe that this list should be fairly complete. 

9. Paragraph 23 of the amended complaint states that I have been Hsted 
im the pink sheets amd tire yellow sheets combined in more then 500 separate 
esa securities. This should explain the difficulty I have had in assembling 


a complete list. The 8.E.u. has suspended trading in so many securities in 


\ 
which I have made a market that sometimes my competitors have remarked 


sarcastically that the S.E.€ nust go through the pink sheets looking for securities 


in which I make a market in order to decide which ones to suspend. Actually, I 


consider the statement that I have been listed in the sheets in more than 500 
securities to be conservative. I would not be surprised if the true number were 
not closer to 1000. 

10. Another reason for the lateness of the amended complaint was the fact 
that it turned out to be 40 pages long. It would have been considerably longer had 
I stated every reason given by the S.E.C. for suspending every one of the 25 
securities in question. For reasons which should be clear from the complaint, 
I felt that this would not be necessary or appropriate. 

11. One matter of concern to me regarding this motion is the fear that 
the S.E.C. will oppose this motion with what amounts to a motion to dismiss. 
The reason this concerns me is the fect that the amended complaint names four 
new defendants. If the S.E.C., in effect, moves to dismiss, the court may take 
several months to decide this motion. In the meantime, I would not be able to cause 
service to be effected on the four new defendants. I cannot properly make such 
service until the amended complaint is filed with the cashier and docketed with the 
docket desk. Thus I may have to wait several months before effecting service 
on the new defendants. I would like to find a way ‘o avoid this. I think it would 
be beneficial to everybody concerned to have all the psrties come into this law- 
suit as soon as possible and to have all possible motions decided by the Court at 
the same time. Thus I ask that this court grant me leave to file the amended 
complaint with the docket clerk immediately and permit me to take the amended 
ovmplaint to the marshal's office and have it served on the new defendants. This could 
be done without prejudice to any motions to dismiss or motions to strike portions of 
the complaint which might be brought on by the S,E.C. 

12. I could take the amended complaint ''as is" to the Marshal's of.'ce 


and have it served immediately. However, I suspect that such service might 


be defective and might cause serious problems later on. I could also purchase 
a pew civil index number and file the amended complaint as a new complaint 


under that index number. Again I suspect that this would lead to unnecessary 


problems. I am forced to admit that I have experience in these matters. I did 


exactly the same thing in Sloan v. Canadian Javelin Ltd., 73 Civil 3801 and 

73 Civil 4403, (CCH Fed Sec Law Reporter #94, 579 (1973 transfer binder)). 
Subsequently, it took a 16 page affidavit for me to explain to the court of appeals 
what happened after I did these things. That appeal is still pending. In any event, 
I have no intention of making the same mistakes again unless I have permission 
from the court to do so. 

13. Ihave discovered that the amended complaint contains at least 15 
typographical errors’ and spelling mistakes. Most of these mistakes are minor and 
almost unnoticeable (to me anyway, since Iam a poor speller). Still, I find them 
embarassing especially since I am aware of a rule in the F.R. Civ. P. which 
prohibits erasures. These errors occured due to the shortness of time which 
was available to type the complaint. In any event, I think it would be best for 
everybody concerned if I were given the opportunity to have these errors corrected. 

14. Attached hereto as exhibit A is a letter which I just received two days 
ago. This letter is mt directly relevant to the motion before this Court but it 
should enlighten the Court as to the issues involved in this lawsuit. Although the 
author of this letter does not identify the capacity in which he is writing, I know 
him to be the peram presently in control of Triex. I believe that he is the Chairman 
of the Board of Triex. Mr. Slatko has had an illustrious career. Formerly he was 
a member of the bar of the State of New York. A few years ago he moved his law 
practice to Florida. Shortly thereafter, in early 1973, he served two months in 


Federal Prison after pleading guilty to failure to file his income tax returns in 1963 


and 1964. He is also the subject of an £.E.C. civil injunction (S.E.C v. 
Century Investment Transfer Co., CCH Fed Sec Law Rep #93232 (1971-2 


transfer biader)) S.D.N.Y. Now he says that he may sue me for violations 


of Rule 10(b)-5 promulgated under the Securities Exchange Act of 1934. I find 


such a prospect interesting. As far as I know, the stock transfer records 
which he says are in a shambles are located in his office in Miami. There were 
personally examined there by me when I went to Miami for three days earlier 
this year (I believe I was in Miami in late February or early March, 1974.) Later 
on, his associate, a Mr. Bernstein, the president of Triex, offered to, in effect, 
sell me control of Triex for $20,000. I understand that control of Triex was given 
to Slatko for nothing in September 1973 by the former principals of Triex who 
believed that in so doing they would resolve thsir own problems with the S.E.C. 
Apparently, they were not aware of Slatko's background at the time of this gift. 
Neither was I when I wasted a trip to Florida to see him. I am thinking of writing 
Slatko back a letter inferming him of the existance of this lawsuit and asking him 
if he wants to try to intervene. In any event, I thought that this Court would find 
this letter to be - ilightening. 

WHEPTFORE, deponent respectfully prays that this Court grant his motion 


for leave to file amended complaint and grant him leave to serve the new party 


SAMUEL H. SLOAN 


defendants forthwith. 


Sworn to before me this 10th 
day of October, 1974 


ROBERTA E, FISHBEIN 
Notary Public, State of New York 
Certified New York County 


No. 4518842 
Commission Expires 3/30/76 
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SHEROUSE, VIRGIN, WHITTLE £ SLATKO 


LAWYERS 
555 ROBERTS BUILDING 
28 WEST FLAGLER STREET 
KENNETH 8. SHEROUSE, JR MIAMI, FLORIDA 33130 
TELEPHONE (308) 377-87'5 


HERBERT WHITING VIRGIN, 


CHESTER E.WHITTLE, JR 
ROBERT H. SLATKO 
MARC A. KUPERMAN 


ONE HUNORED BUILDING 
100 SOUTHEAST 6'r STREET 
FORT LAUDERDALE, FLORIDA 3330! 
TELEPHONE (3058) 527-0134 


PLEASE REPLY TO! Miami 


October 3, 1974 


Samuel Sloan & Company 
120 Liberty Street 
New York City, N.Y. 


Attention: Mr. Sloan 


Dear Sir: 


We have been advised by the Miami office of the Securities 
and Exchange Commission that Samuel Sloan & Company is 
seeking to solicit offers to purchase and offers to sell the 
common stock of Triex International Corporation, by placing 
an “offers wanted, bids wanted" quotation in the pink sheets 
published by the National Quotation Bureau. 


While such a quotation may not violate the letter of Rule 
15c2-11 ('34 Act), it clearly violates the spirit of that 
rule. I refer to the fact that you are with knowledge that 
the financial records of the company and the stock transfer 
records of the company are in a shambles and that it is 
manifestly impossible for any seller or purchaser of the 
stock to make an informed judgment as to such decision. 


In view of that state of affairs, (and even if Rule 15c2-11 
is inapplicable), an act which could lead to the purchase 
and sale of the securities could well be interpreted as a 
violation of Rule 10b-5. I know that you are familiar 
enough with the broad thrust of Rule 10r-5 to appreciate 


that caution. 


Samuel Sloan & Company 
Page Two 
October 3, 1974 


In any event, this letter is to place you on notice that the 
officers and directors of Triex International Corp. are 
opposed to any form of quotation (even one that provides 

only for solicitations of bids or offers), and would feel 
compelled to take legal action to preclude any such quotation 
if you should persist in that effort. 


Very truly yours, 


SHEROUSE, VIRGIN, WHITLe & SLATKO 


‘ was Cs. ‘i 
a 0 \ps X mee pein ox Wag? 


Robert H. Slatko 


RHS/t1lk 
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ENDORSED MEMO ON # TICN GRANTING LEAVE TO FILE 
AMENDED COMPLAINT 


There being no opposition the motion Is grated. So ordered. 


10/21/74 


_s/ Thomas °. Griesa 
; USEJ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN 
SAMUEL H. SLOAN & CO. 


Plaintiffs, : 4. ( 
& ‘s ow 
-against- £.¢ ye 


ECURITIES & EXCHANGE COMISSION, 
ITED STATES OF AMERICA as the AMENDED COMPLAINT ~~ 
SECURITIES & EXCHANGE COMISSION pas ae LZ 
NATIONAL QUOTATION BUREAU, INC. ¥% civil 2792 
BUNKER RAMO CORP. (TPG) 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 
DISCLOSURE, INC. 
NATIONAL CLEARING CORP. 
Defendants. 


State of New York 
Ss.: 


County of New York : 


Sa. el H. Sloan, being duly sworn, deposes and says: 
This action is brought under the Securities Exchange 
Act of 1934 (“Exchange Act"), Sections 1 and 2 of the 
Sherman Act (15 U.S.C. 1&2), Section 3 of the Clayton 
Act (15 U.S.C. 14), and the Law of the State of New York 
and Cormon Law. 
This court has jurisdiction under Section 27 of the 
Securities Exchange Act of 1934 (U.S.C. 78aa), Section 
4 of the Sherman Act (15 U.S.C. 4), Section 4 of the 
Clayton Act (15 U.S.C. 15) and under the doctrine of 
ancillary jurisdiction. 

THE PARTIES 
Samuel H. Sloan & Co. ("Sloan & Co.") is a broker-dealer 
registered with the Securities «¢ Exchange Commission. 
Sloan & Co. originally was a partnership formed pursuant 
to an oral partnership agreement between Samuel H. Sloan 
("Sloan") and Harry G. Theodos ("Theodos"). Sloan & 
Co. became a registered broker dealer on May 10, 1970. 
On January 11, 1971, Sloan and Theodos terminated their 
partnership agreement by a written agreement dated Jan- 
uary 11, 1971. Subsequently thereto, Sloan’attempted 


_- 
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to file various broker dealer amendments and applications 
with the Securities & Exchange Commission for the purpose 
of reflecting the fact that Theodos was no longer a 
partner in Sloan & Co. All of these amendments and 
applications were rejected by the Securities & Exchange 
Commission for various reasons. Sloan also attempted 
to file a name change from Samuel H. Sloan & Co., to 
Sloan at various times. These filings .ere also rejected 
by the Securities & Exchange Commissio 
According to various court filings by the Securities & 


«x +*change Commission in an action entitled S.E.C. V. 


Samuel &. Sloan & Co. (369 F. Supp, 996 (1974)), Sloan 


is the sole proprietor of Sloan & Co. 

Samuel H. Sloan takes the position that the refusal of 

the Securities & Exchange Commission to accept filings 

changing the name of the registered broker-dealer from 

Sloan & Co. to Sloan was and is arbitrary, capricious, 

an abuse of delegated authority, and unconstitional. 

In addition, the existance of this dispute has injured 

the business of plaintiff and has created unnecessary 

confusion. 

Based on the reasoning above, Samuel H. Sloan is a 

broker-dealer registered with the Securities & Exchange 

Commission and has been so registered with the Securities 

& Exchange Commission from January 11, 1971 to the present. 

The Securities & Exchange Commision ("S.E.C.") is an agency 
’ the United States of America. The X§.E.C. consists 

of 5 individual commissioners who are being sued herein 

individually and in their official capacity. These five 

commissioners are appointed by the President with the 

approval of Congress. The United States of America is 

a soverignty. 

Defendant National Quotation Bureau, Inc. is the publisher 

of the "pink sheets", the "yellow sheets", the National 

Stock Summary, the Monthly Stock Summary, the National 


Bond Summary, and other publications. | 
p.2 
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Defendant Bunker Ramo Corp. is the. owner and operator 

of NASDAQ, which is an electronic quotations system. 
Defendant National Association of Securities Dealers, Inc. 
ig an association of brokers and dealers which ownes 


defendant NATIONAL CLEARING CORP. 
Defendant Disclosure, Inc., 


a wholly owned subsidiary of Reliance Group, 

, Inc., microfilms and reproduces documents 
on file in the public reference department of che S.E.C. 
for sale to the public. 

STATEMENT OF FACTS 

Neither Sloan & Co. nor Sloan are now or ever were 
a member of the National Association of Securities Dealers, 
Inc. 
From June 26, 1970 to August 16, 1973 with the exception 
of an interval during the last half of 1971, Sloan & 
Co. was a subscriber to the "pink sheets" and the “yellow 
sheets". 
From June 26, 1970 to August 16, 1973, Sloan and Stoan 
& Co. derived their income from acting as a market 
maker in over-the-counter securities listed in the pink 
sheets and the yellow sheets. 
The "pink sheets" are a daily listing published by the 
National Quotation Bureau Inc. which lists the name and 
telephone number of all broker-dealers who are subscribing 
to the pink sheets and who submit quotation cards indicating 
an interest in trading in a specific over-the-counter 
security. The broker-dealers who submit cards are given 
the option of listing by security bid and/or asxed 
quotations or of submitting BW("Bid Wanted") or OW 
("offerings wanted") indications or of “going in blank" 


meaning "in name only" or without a bid or an asked 


quotation. 

The "yellow sheets" are the same as the “pink sheets" 
except that they contain listings of corporata bonds. 
A subscription to the pink sbze*s includes with it a 


subscription to *he yellow sheets. The National Stock 
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Summary is a book published on a semi-annual basis by 
the National Quotation Bureau, Inc. which lists bid and 
asked quotations which have appearee in the pink sheets 
during the previous six month period. The Monthly 
Stock Summary is a monthly supplement. to the National 
Stock Summary. The National Bond Summary is the same as 
the National Stock Summary except that it lists quotations 
which have appeared in the "yellow sheets" during the 
previous six month period. The Monthly Bond Summary is 
a monthly supplement to the National Bond Summary 

17. The National Quotation Bureau, Inc. publishes a number 
of other services which provide quotations information. 

18. The publications of the National Quotation Bureau, Inc. 
are generally regarded as the authoratative source for 
all quotations information concerning securities traded 
over-the-counter. 

19. There is no other service or organization in competition 
with the National Quotation Bureau, Inc. 

20. The National Quotations Bureau Inc. operates a monopoly. 

21. Broker-dealers who list their names in the pink sheets 
or the yellow sheets are usually over-the-counter market 
makers. However, broker-dealers who are listed is the 
pink sheets may be interested in purchasing and/or selling 
the securities in question for the account of a customer. 
They may also be interested in purchasing and/or selling 
"away from the market" meaning that they are looking for 
bargains or that they will buy only if the market falls 
or they will sell only if the market rises. 

22.°Semetimes broker-dealers list in the pink sheets even if 
they do not want to buy or sell. Hcwever, thia practice 
is discouraged by the National Quotations Bureau, Inc. 

23. At one time or another Sloan has made a market and has 
caused the name of Samuel H. Sloan & Co. to pe» listed 
in the pink sheets and the y2llow sheets combined in more 
than 500 seperate corporate securities. 
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In 1971, defendant Bunker Ramo Corp., in conjunction 
with defendant National Association of Securities Dealers, 
Inc., completed the development of NASDAQ. 
NASDAQ stands for National Association of Securities 
Dealers Automated Quotations. 
NASDAQ is a nationwide electronics quotations system 
which links market makers with each other and with 
“retail houses" which do bus’ s with public customers. 
Sloan does no business with pu»lic customers. 
Market makers who are authorized by the National Association 
of Securities Dealers Inc. to make markets are required 


to quote firm markets "on the machine" on a continous 


basis and to list both bid and asked prices. Only 


“registered” market makers can go on the machine. Usually, 
a broker-dealer who is a registered NASDAQ market maker 
must notify the National Association of Securities Dealers 
Inc. 48 hours in advance before going on the machine. 

If it wants to go off the machine, the market maker 

must obtain an “excused withdrawal" or else face such 
penalities as may be imposed by the National Association 
of Securities Dealers Inc. 

There is no business or service in competition with NASDAQ. 
NASDAQ is a monopoly. 

Defendant National Association of Securities Dealers Inc., 
has contracted with defendant Bunker Ramo Corp. to, in 
effect, guarantee the receipts from NASDAQ. 

Whe National Association of Securities Dealers, Inc. 
regulates the making of markets on NASDAQ by deciding 

who may make markets and which securities of which 
corperations will be quoted on NASDAQ. This is done by 

the NASDAQ operations department of the National Association 
of Securities Dealers, Inc. at 77 Water Street, New York, 
N.Y. which has a master computer terminal which physically 
controls and regulates all input into NASDAQ. 


1 $8. Subscribers to NASCAQ must subscribe to either level one 
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level two or level three -~f NASDAQ. Subscribers to level 
one of NASDAQ are permitted to receéve on standard 
quotation machines, current representative bid and asked 
quotations for eact security listed on NASDAQ. Subscribers 
to level two of NASDAQ have a machine installed in their 
offices which is actually a computer terminal that 
provides the identity of all market makers in each 
security on NASDAQ and provides the bid and asked quo- 
tation of each market maker. Subscribers to level three 
of NASDAQ are permitted to become market makers and to 
enter their own bid and asked quotatio on NASDAQ by 
pushing buttons on the same computer terminal that is 
used by subscribers to level two of NASDAQ. 
The National Association of Securities Dealers Inc. will 
not permit non-members of the National Association of 
Securities vealers Inc. to become subscribers to level 
three of NASDAQ. 
The National Association of Securities Dealers, Inc. has 
promulgated Article III Section 25 of the Rules of Fair 
Practice which provides that no member shall deal with 
any non-member broker or dealer except at the same prices, 
for the same commissions or fees, and on the same terms 
and conditions as are by such member accorded to the 
general public. 
According to the interpretation of the National Association 
of Securities Dealers, Inc., Article III Section 25 of 
the Rules of Fair Practice acts in such a way as to 
prohibit a non-member of the National Association of 
£ curities Dealers, Inc. from making markets on NASDAQ. 
On a number of occasions from 1971 to the rresent, Sloan 
has inquired about the possibility of Lecoming a subscriber 


to level three of NASDAQ. 


8.qgThe most recent such inquiry took place on October 4, 1974. 


9. 


On each and every such occasion, Sloan has been told that 


he would be premitted to make markets on NASDAQ if and 


only if he were to become a member of the National Association 


p.6 


40. 


4l. 


42. 


43. 


44. 


45. 


46. 


47. 


A32 


of Securities Dealers Inc. 

Sloan has no intention of joining the National Association 
of Securities Dealers, Inc. One reason for this relates 
to Section 2 of the Code of Arbitration Proceedure of the 
National Association of Securities Dealers, Inc. This 
section is known as the compulsary arbitration rule. 
Sloan considers this rule to be unconstitional. 

Section 1 of the Code of Arbitration Proceedure of the 
National Association of Securiti alers Inc. provides 
for arbitration of all disputes between members and 
between members and their customers arising out of the 
securities business of any members. 

Section 2 of the code of Arbitration Proceedure of the 


Netional Association of Securities Dealers, Inc. provides 


at the insistance of a member against another member 

or at the insistance of a public customer against a member. 
Defcndant National Association of Securities Dealers, Inc. 
has promulgated Article 6 Section 6.01 of the By-Laws 

of the National Clea.ing Corp. This Section,.in effect, 
prohibits non-members of the National Association of 
Securities Dealers, Inc. from joining the National Clear- 
ing Corp. 

At various times during 1972 and 1972 Sloan attempted 

to join the National Clearing Corp. The National Clearing 
Corp. never took any action with respect to his attempts 
to become a member. 

Many broker-dealers have refused to ente’’ into securities 
transactions with Sloan on the grounds that Sloan is not 

a member of the National Clearing Corp. 

There is no other service or organization in comnetition 
with the National Clearing Corp. , 

The National Clearing Corp. is owned and operated by 
defendant National Association of Securities Dealers, Inc. 


p-s 


that a y dispute, claim or controversy subject to arbit- 
. 
ration under the Code shall be submitted to arbitration 
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The National Clearing Corp. provides a clearing function 
for wember banks and brokers on a continuous net settle- 
ment basis. 

The National Clearing Corp. is a monopoly. 

The S.E.C. has promulgated proposed rule 15c2-10 which 
would regulate Automated Quotations Systems. NASDAQ 

is the only automated quotations system in existance 
which quotes markets in over-the-counter securities. 

The S.E.C. has promulgated Rule 15c2-11 under Section 15 
(c) (2) of the Securities Exchange Act of 1934. This 
rule became effective on December 13, 1971. 

After Rule 15c2-1. became e!‘sctive, defendant National 
Quotation Bureau, Inc. developed a form known as Form 211. 
Form 211 was deve’.oped in an effort to cooperate with 
the S.E.C. in enforcing Rule 15c2-1l. 

The proceedure adopted by the National Quotation Bureau, 
Inc. is that when a broker-dealer subscribing to the 
pink sheets submits a quotation card containing the 

name of a security which has not been listed in the 

pink sheets for more than three days, the National 
Quocation Bureau, Inc. will stamp the quotation cardiin 
large black letters "ORM 211" and return the card to the 
subscribing broker’ jJealer. Defendant National Quotation 
Buseau, Inc. will then refuse to list the security in 
ques i na the pink sheets until the completed Form 211 
has been submitted. 

Form 211 requires that vhe submitting broker-dealer 
provide information concerning the security under which 
the broker-dealer wishes to be listed, to state which¢ 
if any, exemption from Rule 15c2-11 is being relied upon 
in submitting a quotaticn and to sign a statement which 
says that: 


“I certif; -t I have examined thi. form and, to the best 


of my knov «a @ and belief, it is true, correct and complete. 


I aut oriz. i.e Nationzl Quocation Bureau, Inc. to furnish 


a copy of this questionnaire and any or all of the information 


contained in this orm te the Securities and Exchange 
Commission or any other regulatory agency. 
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Upon receipt of an acceptable Form 211, the National 

Quotation Bureau, Inc. forwards it to the S.E.C. 

The name of the person who handles the processing of 

Form 211 at the New York Regional Office of the S.E.C. 

is ira Spindler. 

If the S.E.C. does not want to have bid or asked quotations 

in the security in question to be listed in the pink 

sheets, Ira Spindler calls the subscribing broker-dealer 

by telephone and infoims him that the broker-dealer 

faces possible enforcement proceedings by the S.E.C. 

if he lists the securities in que’ ion in the pink sheets. 

In most cases, the subscribing broker-dealer withdraws 

his Form 21l rather than face enforcement proceedings 

brought by the S.E.C. 

The S.E.C. has the authority under Sections 15(¢) (5) and 

Section 19(a) (4) of the #xchange Act to summarily suspend 

trading in any security. 

A suspension of trading prohibits any person within 

the jurisdiction of the United States Courts from buying 

or selling the suspended security. 

It is the policy of the S.E.C. to suspend trading in a 

security for a period of ten days. If the S.E.C. wisheé 

to continue the suspension of trading for a longer period 

of time it will issue orders of suspension for suceeding 

ten day periods. 

The S.E.C. has suspended trading in securities of Con- 
Machine 

tinental Vending Corp. for successive ten day periods 

fre". March 8, 1963 to the present. 

The 5.E.C. has never made public the reason for which it 

cont..naes to suspend trading in securities of Continental 

Vending Machine Corp. 

It is the present practice of the S.E.C. that whenever 

the S.E.C. issues a release announcing the suspension 


of trading, that release contains a statement (usually 


brief) giving reasons for the suspension. This statement 


is followed by these words: 


66. 


67. 


68. 


69. 


70. 
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"The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11l under the Exchange Act, 
no quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 

r not he has complied with said rule, he should not enter 
any quotation but immediately contact the staff of the 
Securities and Exchange Commission, Division of Enforcement 
in Washington,D.C. If any broker or dealer is uncertain 
as to what is required by Rule 15c2-11, he should refrain 
from entering quotations relating to the securities in 
question until such time as he has familarized himself 
with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any 


quotation which is in violation of said rule, the Commission 


will consider the need for prompt enforcement action.” 
When the S.E.C. decides to suspend trading in a particular 
security, it usually does so either when the market 

opens at 10:00 a.m. Eastern Standard Time or at some 
later time while the market is open. 

The proceedure followed by the S.E.C. is that when the 
S.E.C. suipends trading in a security, an employee of 

the S.E.C. calls all the market makers listed in the 

pink sheets in that security and informs ezch market 
maker that the S.E.C. has suspended trading in that 
security. These calls usually take place within one or 
two minutes of the time the suspension of trading takes 
effect. 

Since the S.E.C. is never able to call simultaneously 

all the brokers listed in the pahk sheets, it sometimes 
happens that. the broker-dealer who receives the first 
call from the S.E.C. is at a competitive advantage. 
Within five or ten minutes after the S.E.C. has suspended 
trading in a security, the public is informed of this 
faet by an announcement on the Dow Jones News Service. 
This announcment is repeated the next day in the Wall 
Street Journal. P 

In principle, tnere is no way for any person not employed 
by the S.E.C. to learn in advance whether the S.E.C. 


intends to suspend trading in a security, 
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When the S.E.C. suspends trading in a security quoted on 
NASDAQ, the S.E.C. informs the Department of hhe National 
Association of Securities Dealers, Inc. which controls 

the operations of NASDAQ. 

At the moment that trading suspension takes effect, tne 
National Association of Securities Dealers, Inc. causes 

the machine to ge blank so that no quoted markets appear 

on NASDAQ with respect to the suspended security. 

On some occasions,by accident or otherwise, the S.E.C. 

has informed a market maker that trading will be sus- 
pended in a security and has provided this information 

a few minutes before the suspension of trading takes effect. 
A likely result this occurance is that the market 

in that security drops rapidly during the minutes or 
seconds remaining before the suspension of trading takes 
effect. 


Wnen a security has been suspended from trading, it 


usually either never opens again or it opens atr sub- 


staintially lower price than it traded prior to the sus- | 


spension. 


On a number of ocasions Sloan has been a market maker 

in a security at the time when the security has bee 
suspended from trading by the 5S.E.C. 

In all cases where Sloan had a long position in a security 
at the time when the suspension of tradiiug took place, 
Sloan suffered financial loss as a res:.lt of the sus- 
pen ‘on of trading. 

In east three cases in which Sloan was short 4 
security in which the S.E.C. suspended trading, Sloan 
ultimately realized a profit from his short position. 

It has become the practice of many broker-dealers not to 
accept delivery in a security while it continues to be 
the subject of an order of suspension by the S.E.C. 

On April 13, 1973, the S.E.C. ordered the suspension of 


trading in Albro Industries Inc. 
‘ 
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On April 13, 1973,Sloan was long 2510 Albro Industries, Inc. 


at an average cost of a little less than $1 per share. 
About a week before the suspension of trading in Albro 
Industries, Inc., Sioan received an envelope with no 
return address which contained photo-copies of newspaper 
clippings which made it appear that Albro Industries, Inc. 
was about to go bankrupt. Sloan learned that other 
market makers in Albro Industries, Inc. had received 

the same anonymous letter. 

Shortly thereafter, Sloan received a call from an employee 
of the S.E.C. office in Washington, p.c. This employee 
was seeking information about Albro Industries, inc. 

Sloan advised the employee of the S.E.C. of the receipt 
of the letter and, in response to a request, mailed a 
photo-copy of the letter, to this employee of the S.E.C. 
the same day- 

A day ox two later, the S.E.C. suspended trading in 

Albro Industries, Inc. 

On the évening of the day that trading in Albro Industries 
Inc. was suspended, Sloan went to 4 bar in the financial 
district. Sloan had never been in this bar before. 

By complete happenstance Sloan was introduced to Jim 

yore and Jack Thompson ("Thompson") who were employees 

of the National association of Securities Dealers, inc. 
and who were involved in the operations of NASDAQ. 
Although Sloan had never previously met Thompson, it was 
obvious that Thompson knew Sloan. 

Thompson appeared to have been drinking heavily prior 

co Sloan's arrival. 

on thig occasion Thompson made slanderous and defamatory 
statements concerning Sloan. Thompson accused Sloan of 
having caused the suspension of trading in Albro Industries, 
Inc. Thompson said that Sloan had caused 4 lot of people 
to lose a lot of money in Albro Industries, Inc., and that 
one broker was going to be put of business as 4 result 

of the suspension of trading of Albro Industries, Inc. 
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Thompson said that Sloan should not be permitted to be a 
market maker and that Sloan should not be permitted to 
operate a brokerage firm. 

It appeared that Thompson was trying to start a fight with 
Sloan. However, Jim Yore physically restrained Thompson 
in order to prevent a fight from taking place. Neverthe- 
less, Thompson continued to behave in a disorderly manner 
and continued to cause a public commotion. 

On July 28, 1971, Sloan met with William Nortman, a staff 
attorney for the S.E.C. in Nortman's office in 26 Federal 
Plaza, New York, N.Y. 


At this meeting an agreement was entered into between 


Sloan and Nortman. The agreement was that Sloan would be 


permitted to continue to operate his securities business 
provided that Sloan adhered to certain terms and conditions. 
After this meeting with Mr. No:tman, Sloan dropped out of 
the pink sheets. 

In December, 1971, Sloan applied for readmission to the 
pink sheets. 

At this time, Sloan requested that he be listed under 

the name of Samuel H. Sloan rather than the name of 

Samuel H. Sloan & Co. 

Sloan did this because he considered Samuel H. Sloan & 

Co. to be a non-existant entity. 

The Nati 1 Quotation Bureau, Inc. accepted Sloan's 
application to become a subscriber to the pink sheets 

but required that he be listed under the name of Samuel 

H. Sloan & Co. 

The reason for this was that the S.E.C. had never accepted 
the B-D amendment submitted by Sloan which changed the 
name of the broker-dealer from Samuel H. Sloan & Co. to 
Samuel H. Sloan. 

Previously, Sloan did not know that this B-D amendment 

had never been accepted. : 

spite of the fact that Sloan considered Sloan & Co. 


to be a non-existant entity, he had no choice but to list 
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the name of Sloan & Co. in the pink sheets if he wanted 

to make a market in over-the-counter securities. 

Sloan proceeded to operate his securities business out of 
his personal checking account. 

After Sloan resumed his market making activities, he 
discovered that it was virtually impossible for him to 

make a competitive market in the pink sheets in any 
security listed on NASDAQ on a profitable basis. 

By this time NASDAQ had become sufficently established so 
that when a security was quoted on NASDAQ, most NASDAQ 
subscribers did not even bother to look in the pink sheets. 
For this reason, Sloan adopted the policy of dealing 

almost exclusively in securities which were not quoted 

on NASDAQ. 

During the year of 1972, Sloan made gross trading profits 
in excess of $82,000. 

Sloan experienced those profits at at time when most 
market makers were losing money. 

One reason the market makers were losing money was the 
financial burden which NASDAQ placed upon the market makers. 
The bulk of the financial burden of NASDAQ as born by 

the small independart market makers. The large retail 
firms, most of whou are members of the New York Stock 
Exchange, bear a relatively small portion of the financial 
burden. 

This circumstance may be related to the fact that the 
board of directors of the National Association of Securities 
Dealers, Inc. has been composed primarily of officers 

of members of the New York Stock Emchange whoddo a customer 
business. 

The initial rates charged by NASDAQ to it's broker-dealer 
participants were set by a contract between defendant 
Bunker Ramo Corp. and defendant National Association of 
Securities Dealers Inc. ' 


Since that time the rate structure has broken down. This 
is because many broker-dealers who signed contracts with 
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NASDAQ either refused tc pay or threatened not to pay or 
took measures to get out of their contracts. 

Greene & Co., a major over-the-counter market making 

firm, went out of business rather than renew it's contract 
with NASDAQ. 


The current practice of defendant Bunker Ramo Corp. is to 


negotiate each contract seperately depending upon the will- 


ingness and the ability of the broker-dealer to pay. 
Because of the inability of NASDAQ to meet it's anticipated 
revenues, the National Association of Securities Dealers, 
Inc. has assessed it's members in order to make up for 
the deficency. 
A market make’ who puts markets on NASDAQ is required to 
submit competitive bid and asked quotations on a continuous 
basis. A market maker or prospective market maker 
must receive permission from the National Association of 
Securities Dealers, Inc. to go on and off the machine. 
NASDAQ market makers are required to keep firm bid and 
asked prices on the machine and must buy at least 100 
shares on the bid or sell at least 100 shares on the asked 
to any member of the National Association of Securities 
Dealers, Inc. who calls and wants to enter into such a 
transaction. 
For this reason, any time a NASDAQ market maker goes to 
the bathroom he could suffer a sizable financial loss if 
the market moves against him and he is thereby forced to 
trade at an unfavorable price.The policy of the National 
Association of Securities Dealers, Inc., is that the need 
to go to the bathroom is not sufficient grounds for an 
“excused withdrawal" For this reason, Singer & Mackie, 
Inc., one of the leading NASDAQ market makers, has 
installed a system which permits it's traders to trade 
while they are using the toilet. 

, 
Sloan can not afford such a system. In addit.9.n, Sloan 
does not consider it wise to have an assistant trader to 


trade for him. p.is 
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The over-the-counter securities markets have traditionally 


been negotiated markets. 

Since the inception of NASDAQ, the traditional negotiated 

markets have ceased to function because NASDAQ markets 

are firm and there is little opportunity to negotiate. 

The failure ofthe negotiated market system to function 

properly has reduced investor liquidity and has caused 

the public to suffer financial loss 

Since the inception of NASDAQ, many broker-dealers who 

previously derived substaintial income from making 

markets in over-the-counter securities have found it no 

longer profitable to engage in market making activities. 

This loss of income has caused a number of broker-dealers 

to go out of business or to fail. 

The policy of the National Quotation Bureau, Inc. is to 

require that subscribers to the pink sheets pay their 

bills six months in advance. 

In June and July, 1973, Sloan received calls from Bill 

Bradford of the National Quotation Bureau, Inc. advising 

Sloan that he was in arrears in paying his bills. 

Bradford told Sloan that his entire bill came to approx~ 

imately $3000. 

Sloan paid $3000 to the National Quotation Bureau, Inc. 

in the belief that he was paying six months in advance. 

After the $3000 was paic, Bradford told Sloan that he 

owed an additional $1500. 

Sloan did not pay because he did not believe that he 

owed an additional $1500. 

On August 16, 1973, Sloan was out of his office during 

most of the day. When he returned he received a message 
called. 

that Bill Bradford had/:Sloan did not return the call 

that day. 

On August 17, 1973, the National Quotation Bureau, Inc. 

left Sloan out of the pink sheets. 

Since that time, the National Quotation Bureau, Inc. has 


advised Sloan that he will not be permitted to go back » a0 
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inte the pink sheets until he pays a bill which he now 
understands to be $1755.87. 

Sloan does not believe that he owed the National Quotation 
Bureau, Inc. $1755.87. However, he is faced with the 

fact that the National Quotations Bureau, Inc. operates 

a monopoly. 

The National Quotation Bureau, Inc. has refused to 

compromise with Sloan in ang way, either by reducing 

the amount of the claimed indebtedness or py permitting 

Sloan to make deferred payments. 

During the period immediately prior to August 16, 1973, 

Sloan was a subscriber to 100 listings in the pink sheets. 
Sloan made markets in those securities in which he was listed. 
Or. August 16, 1973, Sloan submitted a Form BDW (Broker- 
Dealer Withdrawal) to the S.E.C. 

This Form BDW was rejected for technical reasons. Sub- 
sequently, Sloan submitted a second Form BDW to the S.E.C. 
The S.E.C. never responded in writing to the submisssion 

of this second For BDW. However, staff attorneys for the 
S.E.C. have told Sloan that the S.E.C. will not permit 

Sloan to withdraw as a broker-dealer until public proceedings 
against him are terminated. 

For this reason, Sloan continues to be a broker-dealer 

in spite of having requested permission to withdraw. 

On August 16, 1973, two employees of the S.E.C., Jerome 
Selvers and Sheldon Kanoff, unexpectedly entered Sloan's 
office when Sloan was not present and accosted his secretary, 
Helga Thorvardardottir. 

As a result of this visit, Helga Thorvardardottir stopped 
working for Sloan. 

In early Feburary, 1971, Arthur Bruder, a staff investi- 
gator for the S.E.C., called Sloan's mother on the telephone 
at her residence in Lynchburg, va. and asked her questions 
concerning Sloan's financial affairs. ; 

On June 4, 1973, William Nortman, 4 staff attorney for | 
the S.F.C., wrote a letter to Hafdis Simonarson, 4 former | 


employee of Sloan, asking her to come to the offices of Pp xf 
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the S.E.C. and provide infermation about Sloan's activities. 


Because of this letter, Sloan was threatened by Gerard 

A. Bannon, Jr., the boyfriend and paramour of Hafdis 
Simonarson. On April 18, 1974, Hafdis Simonarson and 
Gerard A. Bannon, Jr., appeared at the office of the S.E.C. 
at 26 Federal Plaza, New York, NY. On that occasion, 
Jerome Selvers and Alan M. Rashes, staff attorneys for the 
S.E.C., induced Hafdis Simonarson to sign an affidavit 
which accused Sloan of improper and illegal activities. 
The accusations contained in the affidavit were false and 
misleading. Hafdis Simonarson was willing to sign a 

false affidavit because of personal animosity she was 
feeling towards Sloan. Jerome Selvers and Alan Rashes 
knew or should have known that statements made in this 
affidavit were false and misleading. This affidavit was 


submitted by the S.E.C. to the U.S. District Court in 


response to a motion brought on by Sloan in that court 
althoug’ the affidavit bore no relation to any motion 
before that court. ‘the S.E.C. has since refused numerous 
reguests by Sloan to take an oral deposition of Hafdis 
Simonarson so that Sloan can prove the falsity «- her sworn 
statements. Sloan was injured by this affidavit because 
of the emotional stress which he has suffered since the 
time of the receipt of this affidavit. The emotional 
stress which Sloan has experienced has been accuentuated 
by the fact that Gerard A. Bannon, Jr. caused himself to 
be accidently run over and killed by the nose wheel of 
an Icelandic Airlines DC-8 jet airplane at Kennedy Airport 
on May 16, 1974. At the time of this fatal accident, 
related to this S.E.C. pro lem. 
Bannon was experiencing emotional stress. Because of this 
situation, Sloan has been threatened on nu« rous occasions 
in connection with this entire affair by individuals who 
know or knew Hafdis Simonarson and Gerard A. Bannon Jr. 


44. Since August 16, 1973, Sloan has not been a market maker 


in over-the-counter securities. During this period, 


Sloan has been unemployed and his entire income has been 
18 
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derived from selling securities he was long on Ausust 

16, 1973 and buying securities or, in the alternative, 

being bought-in on securities he was short on August 16, 1973. 
At one time or another the S.E.C. has suspended trading 

in all securities of the following corporations: 
Administrative Systems, Inc., Albro Industries Inc., 

Apollo Industries, Inc., Applied Devices Corp. Associates 
International Inc., Canadian Javelin Ltd., Dalto Electronics 
Corp., Display Sciences Inc., Ecological Seience Corp., 

FAS International Corp., Four Seasons Equity, Inc., 

Four Seasons Nursing Centers of America, Inc., Hemisphere 
Hotels Corp., International Hydrolines Corp., Jerome Mackey's 
Judo, Inc., Logos Development Corp.; Long Island Plastics 
Corp., Multitech Inc., Offshore Sea Development Corp., 
Cid-Town Corp., Pelorex Corp., Rolls Roy: e Ltd., Se iferro, 
Inc., Sav-On Inc., Sheffield Watch Corp., Stirling Homex 
Corp., Triex International, Inc., Volume Merchandise Corp. 
At sometime prior to the suspension of trading, Sloan & 

Co, b+d been listed in the pink sheets or the yellow 

sheets under securities of each of the above named 
corporations. 

At the time that trading was suspended, Sloan was a 

market maker and was listed in the pink sheets in securities 
of Albro Industries, Inc., Apollo Industries Inc., 

Applied Devices Corp., Long Island Plastics Corp., Old 

TOWn Corp., Rolls Royce Ltd., Seaferro, Inc., Sav-On 

Inc., Sheffield Watch Corp., Stirling Homex Corp., Triex 
International Corp. 

At some time prior to the suspension of trading, Sloan 

had made markets in the common shares of the corporations 
listed in paragraph 145 with the following exceptions: 


Sloan had made markets in the bonds of Administrative 


Systems, Inc. but not in the common shares. Sloan had 


purchased 10,000 common shares of Hemisphere Hotels Corp. 
but had never made a market in these shares. Sloan had 


listed in the pink sheets an offering of .Logos Development 
p-.19 
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Corp. at 22 5/8 because Sloan wanted to sell short Logos 
Development Corp. but Sloan had n. -r traded in Logos 
Development Corp. Sloan had sold aort 500 Pelorex Corp. 
but had never made a market. Sloan had made a market in 
the bonds but not in the common shares of Volume Merchandise 
Corp. 
Sloan had made a market in the bonds of Sheffield Watch 
Corp. and the preferred shares of Stirling Homex Corp. 
in addition to making a market in the common shares of 
those corperations. 
At the time of the respective suspensions of trading, 
Sloan owned the following securities; 
2510 Albro Industries, Inc. Com; 100 Apdllo Industries, 
Inc. Com; 1600 Applied Devices Corp. com; 13 Canadian 
Javelin Ltd. com; 500 FAS International Corp.,com; 10,000 
Hemisphere Hotels Corp. com; 200 Multitech, Inc; 400 
Old Town Corp. com; 918 Seaferro Inc. com.; 1150 Sav-on 
Tnc. com; and 1600 Stirling Homex Corp. com and 4400 
Stirling Homex Corp. Pfd. 
Sloan still owns all of these securities with the ex- 
ception of 500 Albro Industries, Inc. com. which he 
sold at 1/4 per share and 300 Albro Industries, Inc. 
which he sold at 3/8 per share. 
Sloan also owned $38,000 Sheffield Watch Bonds which he 
still owns. Since the suspension of trading was lifted, 
Sloan has purchased an additional 45,000 Stirling Homex 
Pfd. Sloan is now the largest single holder of Stirling 
Homex Pfd. Shaves. 
Most of the securities listed in paragraph 145 never 
reappeared in the pink sheets after the suspension of 


trading was lifted. 


In December, 1972, Sloan & Co. was listed in the pink 
sheets under Pelcrex Corp. 


This listing occured as a result of a mistake by the tp 


National Quotation Bureau, Inc. Apparently, Sloan had 
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submitted a pre-titled card for another security and his 
name had appeare— 1 the pink sheets under Pelorex Corp. 
as the result of a computer or a key-punch error. 
At a time wher Sloan & Co. was in the pink sheets under 
Pelorex Corp. by mistake,a staff investigator of the S.E.C. 
entered Sloan's office and asked to see all his trades in 
Pelorex Corp. Sloan explained to the S.E.C. staff inves- 
tigator that he did not make a market in Pelorex Corp., 
anc that he had never heard of Pelorex Corp. prior to the 
error by the National Quotation Bureau, Inc. 
As a result of this visit, Sloan decided to sell short 
500 Pelorex Corp. He made this short sale because it 
appeared to him that Pelorex Corp. was being investigated 
by the S.E.C. because this was the only time the S.E.C. 
ever came to Sloan's office regarding his trading of a 
particular security. 
Sloan sold short 500 shares of Pelorex Corp. at 75 1/2 
After this short sale was effected, the market in Pelorex 
Corp. rose to 105 bid-11ll asked. 
At this point, Sloan had a paper loss of $17,750.00 
plus commissions. 
On January 16. 1973, the S.E.C. suspended trading in 
Pelorex Corp. .hat suspension of trading was gontinued 
for successive ten day periods until September 2, 1973. 
On Aust 27, 1973, the S.E.C. issued a release which 
stated the following: 
The Securities and Exchange Commission announced the 
termination of the suspension of trading in the securities 
of Pelorex Corporation ("Pelorex") effective at 12:00 
midnight (EDT) on September 2, 1973. The Commission first 
initiated the suspension of trading on January 16, 1973, 
primarily because of guestions raised co.rerning the unusual 
market activity in the common stock of Pe}wrex. With 
regard to the unusual market activity it should be noted 
that in November, 1972, the bid for Pelorex was $65 and 
thereafter increased to $100 by Janu»ry, 1973. During this 
period, there was a lack of adequate and accurate current 


information conéerning the business operations and financie. 


condition of Pelorex. 
‘ 


After the suspension of trading was lifted, Sloan was 


bought in on his 500 shares short position of Pelorex Corp. 


at a price of 22. P p.21 
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64. On March 10, 1971, at 4:30 p.m., the S.E.C. suspended | 
| exchange and ov r-the-courter trading in all securities 
} of Rolls Royce Ltd 
hes t the time of this suspension of trading, Sloan was a 
market maker in Rolls Royce Ltd. ADR's (American Depository 
/ 
} 
f 


~ 


Feceipts). Sloan was listing bid and asked prices in the 
ADR's in the pink sheets. Sloan had a short position in 
excess of 30,009 ADR's. 

166. In connection with this suspens.on of trading, the S.E.C. 
issued Exchange Act Release No. 9104. That release 
stated the following: 


“Since the announcment of the Rolls-Royce receivership, 

an active over-the-counter market has developed in Rolls- 
Royce ADR's. Upon the closing of the aforementioned transfer 
books American Citizens will be unable to effect the transfer 
of Rolls-Royce AD ce~tificates, the conversion of Rolls- 
Royce common stcca 1e conversior of common stock into 
Rolls-Royce ADR's. in view of the above the Commisssion 

has ordered a suspension of trading in he securities of 
Rolls-Royce for a period of ten calendar days. 


» 


4 


pers While the suspension of trading was in effect, Sloan was 

| injured by virtue of the fact that he was prohibited from 
making a market in Rolls-Royce ADR's. 

168. During a period in which a suspension of trading is in 
effect, defendant National Quotation Bureau, "ac. wiil 
refuse to list market makers in the suspended security. 

In he past few years, the National Quotation Bureau, Inc, 

has adopted the practice of listing all suspended securities 
| in the pink sheets along with the words: “suspended by 

the S.E.C.”" 

169. At the time trading was suspended in Roljs-Royce ADR's, 
Poli3 Royce was being redistributed because it's English 
stockholders were selling and, concurrently, the American 

| investing public was buying for speculative reasons in 

| response to wide media coverajse of the Rolls-Royce 
bankruptcy situation. The S.E.C. suspended trading in 
Rolls-Royce ADR's to discourage the excessive speculation 
which seemed to be taking place. 


70. The £.E.C. was ultimately proven wrong because the English 
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government later agreed to buy back the Rolls-Royce ADR's 
at a substantially higher price than the price at which 
they were trading when the S.E.C. ordered the suspension. 
By suspending trading in Rolls-Royce ADR's, the S.E.C. 
deprived the American investing public of the profits 

it would have realized had it been permitted to continue 
to purchase Rolls-Royce ADR's during the period the 
trading suspension was in effcct. 

On November 29, 1973, the S.E.C. suspended trading in 
Canadian Javelin Ltd. On the same day the S.E.C. filed 

a complaint in the United States District Court for the 
Southern District of New York, thereby commencing a lawsuit 
entitled S.E.C. y. Canadian Javelin Ltd. (73 Civil 5074 
(LFM)) (CCH Fed. Sec. Law Rep. # 94226 (1973 transfer binder.) 
Prior to Nov. 29, 1973, Sloan had commenced his own 
lawsuit against Canadian Javelin Ltd. A proposed amended 
complaint Dated Nov. 7, 1973, contained allegations which 
closely paralleled allegations contained in the complaint 
subsequently filed by the S.E.C. 

In Exchange Act Release No. 10534, issued on Nov. 29, 
1975, the S.E.C. stated that "Trading in the securities 
of Javelin was suspended in order to allow dissemination 
of the allegations in the Commission's complaint." 
However, in response to motion papers filed by Sloan 

in June, 1974 in.which Sloan asked the court to order the 
termination of the suspension of trading in Canadian 
Javelin Ltd., the S.E.C. filed a 24 page memorandum of 
law which implied that the S.E.C. was continuing to 
suspend trading in Canadian Javelin Std. for an entirely 
different reason which was that Canadian Javelin Ltd. 


had failed to file it's Form 10-K and 10-Q's on a timely basis 


| 76.Since that time, Canadian Javelin Ltd. has filed it's 


for 1 10-K for Dec. 31, 1973 and several form 8-K's with 
the S.E.C. and has maiied it's annual report to the 
shareholders. This annual report contains a certified 


financial statement for Canadian Javelin Ltd. as 
p- 
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177. The S.E.C. has continued to suspend trading in shares 
of Canadian Javelin Ltd. for successive ten day periods 
until the present The most recent ten day suspension 
terminates on October 24, 1974. 

178. Throughout this period, Sloan has been the registered 
owner of 13 shares of Canadian Javelin Ltd. 

179. While the suspension of trading has been in effect, 

Sloan has been prohibited by virtue of Sections 15(c) (5) 
and 19(a) (4) of the Exchange Act from effect’ ng a sale of 
these shares of Canadian Javelin Ltd. 

180. With the exception of a brief period, shares of Canadian 
Javelin Ltd. have continued to trade actively on the 
Montreal Stock Exchange and the Vancouver Stock Exchange. 

181. As a U.S. resident, Sloan is prohibited by the order of 


the S.E.C. suspending trading in Canadian Javelin Ltd. 


from selling his shares on tne Montreal Stock Exchange and 
©n the Vancouver Stock Exchange. 

1182. According to some interpretations of Sections 15(c) (5) 
and 19(a) (4), a suspension of trading also prohibits 
broker-dealers from making deliveries and completing 
existing contracts in suspended securities. 

183. On numerous occasions, Sloan has called the S.E.C. 
division of Legal Interpretation in New York at their 
number at 264-1616 in order to ask questions concerning 
the Exchange Act and the rules promulgated thereunder. 

184. Almost invariably, the Division of Legal Interpretation 
has told Sloan that his question was difficult and has 
advised Sloan to call the Washington 0.C. office of the 
S.E.C. 

185. On several occasions when Sloan has called the Washington 
D.C. office of the S.E.C. he has been told that they 
could not answer his question either and that he should 
write a letter. : 

186. In some cases, Sloan has experienced waits ranging from 


3 to 6 months receiving a reply to his letters. 
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187. Sloan wrote letters to Larry Grimes of the S.E.C. regarding 


Canadian Javelin Ltd. Sloan still has not received a 
reply to any of his letters. 

The S.E.C. takes the position that it has no obligation 
to notify the public as to the reasons for suspending 
trading in a security. 

In many cases the public has never been informed of the 
real reasons that the S.E.C. has suspended trading in a 
particular security. 

Although the S.E.C. generally gives a reason for the 
initial suspension of trading, it never gives a reason 
when the suspei sion of trading is cnntinued for a further 
ten day period. However, sometimes the S.E.C. will 
issue a release at the time the suspension of trading is 
terminated giving reasons for which the suspension of 
trading was continued for more than one ten day period. 
The S.E.C. does not have any authority to regulate the 
National Quotation Bureau, Inc. 

There is no single pe son employed by the S.E.C. who 


can be said to be an authority on the Exchange Act or 


on all of the rv'es and regulations promulgated thereunder. 


Since the time that Rule 15c2-11 was promulgated, the 

S.E.C. has adopted a new policy. That policy is to generally 
suspend trading in a security for a ten day period only. 
Once that ten day period expires, the S.E.C. prevents the 
security from being traded by taking measures to insure 
that rule 15c2-11 is complied with. 

The most frequent reason for the suspension of trading 

by the S.E.C. is that the issuer has failed to file reports 
with the S.E.C. on a timely basis. 

On April 1l, 1974, the S.E.C. issued Exchange Act Release 
No. 10732. That release stated: 

"The Securities and Exchange Commission announced pursuant 
to Section 15(c)(5) of the Securities Exchange act of 

1934 ("Exchange Act") the temporary suspension of over- 
the-counter trading for a ten-day period commencing at 
10:45 a.m. (EDT) on April 11, 1974 and terminating at 


midnight (EDT) on April 20, 1974 of the securities of the 
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jfollowing issuers which have failed to fi?» with the Commission 

jAnnual reports on Form 10-K for fiscial year ended 1972 ana 

thereafter and some or all of the reports on Form 10-Q also 
requested to be filed." 

196. Exchange Act Release No. 10732 then listed a total of 48 
securities which were the subject of this Suspension of 
trading. 

1197. Sloan had at one time or another been listed in the pink 


sheets under Only three of these 48 securities. They 


were Hemisphere Hotels Corp., International Hydrolines, Inc. 


| 

| 

} and Sheffield Watch Corp. 

198. At the time of the suspension of trading, Sheffield Watch 
| Corp. was undergoing bankruptcy proceedings before Judge 
| Ryan, Bankruptcy Referee for the Southern District of 

} 

| New York, 

1199. At the time of the uspension of trading Sloan was the 

| owner of $38,000 Sheffield Watch 7 1/4% convertable sub- 


Ordinated debentures due 1984. Sloan is still the owner 


| 
i of these debentures. 
;200. While this Suspension of trading was in effect, Sloan was 
| 
| prohibited from selling the Sheffield Watch bonds and the 


bonds were, in effect, worthless. 


i Deh: 

loz. On this basis, the bonds Owned by Sloan are worth approx- 
imately $4650.00. 

po3. The S.E.C. acted in an arbritrary and capricious manner 

in suspending trading in securities of Sheffield Watch 
Corp., in that all the information required by Form 10-kK 
and 10-Q had been filed in Judge Ryan's Court in a 
different form. Copies of these filings in the bankruptcy 


court were provided t the S.E.c 


R04. On Nov. 21, 1972, the S.E.C. issued Exchange Act Release 


No. 9873. That release announced that the S.E.C. had 
Suspended trading in the common and prefered stock of 


Stirling Homex Corp. for a ten day period commencing at 
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In Sept. 1974, Judge Ryan approved a Plan of reorganization 


which gave the Sheffield Watch bonds a value of approximately 


12:00 p.m. (EST) on Nov. 21, 1973. The release stated: 
"The Suspension was ordered because of unavailibility 
of adaquate and accurate information concerning the com- 
pany, it's operations and financial condition." 
Exchange Act Release No. 9873 further stated: 
"By letter dated Oci. 30, 1972, Prank G. Raichle, trustee 
for Stirling in reorganization, requested that the 
Commission suspend trading in the companies common and 
preferred stock. Mr. Raichle stated in support of his 
request that he has been advised by S.D. Leidesorf and 
Co. auditors who have been appointed to marshall the assets 
of the company, that they have been unable to complete 
a balance sheet for Stirling for it's fiscial year ended 
July 31, 1972." 
After the suspension of trading was terminated, Sloan 
submitted quotation cards to the National Quotation 
Bureau, Inc. in order to list common and preferred shares 
of Stirling Homex Corp. in the pink sheets. These cards 
were returned with the words "Form 211" stamped accross 
them. 
At a later date, Sli ubmitted a Form 211 to the 
National Quotation Bureau, Inc. for Stirling Homex Corp. 
about two weeks of hagling with Ira Spindler of 
S.E.C. regarding Stirling Homex Corp., the S.E.C. 
permitted Sloan to list the common and preferred shares 
of Stirling Homex Corp. on a “in name only" basis. 
After rule 15c2-11 was promulgated, Sloan adopted the 
practice of generally listing securities in the pink 
sheets on a "in name only" basis rather than providing 
price qiutations. 
Defendant National Quotation Bureau, Inc. has attempted 
to discourage this practice by broker-dealers. 
The S.E.C. takes the position that any information that 
has not bera filed with the S.E.C. has not been made public. 
The S.E.C. takes the position that anything filed with the 


S.E.C. is public. 


The material on file with tne S.£.C; is not available to 


a member of the public unless the member of the public 


goes to one of the offices of the S.E.C. for Lie purpose 


Of looking at such materials or unless the member of the 


public is prepared to order the material from Disclousure, Inc 
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at the rate of 15¢ per page. Lower rates becaome avail- 


able from Disclosure Inc. as the size of the purchase 


becomes larger. An individual interested in obtaining copies 
q 


of material on file with the S.E.C. may also use the S.E.C. 
photocopy machines i,, the public reference room of the 
S.E.C. which requires 10¢ a copy. 

Disclosure, Inc. is the recipient of a goverment contract 
giving it the exclusive right t_ ~eproduce material filed 
with the S.E.C. for sale to the public. 

Disclosure, Inc. Operates a monorsly. The existance of 
this monopoly has injured Sloan because of the excessive 
rates which he must pay if he wishes to obtain a copy of 
any reports filed with the S.E.C. pursuant to Section 
12(G) of the Exchange Act and other ; ons of that act. 


The existance of this monopoly has also injured Sloan be- 


cause the so-called "public" information is not truly public. 


Sometimes advertisements appear in newspaners which seek 
to purchase shares of Suspended securities. 

The S.E.C. takes the position that any transactions 
consumated as a result of these newspaper advertisements 
are violations of Sections 15(c) (5) or 19(a) (4) of the 
Exchange Act. 

Sloan is the owner of 7175 Carousel Fashions Inc. com. 
and 800 Vendotronics Corp. com. 

These securities are no longer listed in the pink sheets. 
Sloan is the owner of approximately 150 securities of 
different corperations. Most of these securities are no 
longer listed in the pink sheets. All of them were at 
one time or another listed in the pink sheets. 

These securities are no longer listed in the pink sheets 
as a result of the effect of Rule 15c2-11. 

On December 15, 1972, the S.E.c. issued Exchange Act 
Release No. 992] announcing that the S.E.C. had ordered 
the temporary Suspension of the over-the-counter trading 


in the common stock of Triex International Corp. (“Triex") 
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at 10:00 a.m. (EST) Dec. 


Th 


1at 


"The suspension was ordered because of the unavailability 

of current adequate and accurate information concerning 

the compary, it's operations and financial condition, 

and because of the unusual recent market activity in 

Triex's securities ind the lack of information to account 

for this activity." 

At the time of the suspension of trading in Triex shares, 

Sloan was a market maker in Triex and was short 400 shares. 

Sloan had open fails to delive 1200 Triex shares. 

The S.E.C. continued Suspension of trading in Triex 

for successive ten d periods until midnight Dec. 23, 1973. 

On Dec. 19, 1973, the E.C. issued Exchange Act Release 
stated: 

"Triex has informed the Commission that it is without 

funds to retain professional accounting personnel to 

prepare financial statements and therefore, there is 

Still no current, adequate and accurate information 

available concerning Triex. Triex also has been unable 

to obtain the services of a stock transfer agent. In 

addition, the Triex's stock Transfer records are inaccurate 

and out of date. 

Exchange Act Release No. 10571 gave no reason for lifting 

the suspension of trading in Triex and made it appear 

that little had changed during the year in which Triex 

was suspended. 

On June 8, 1973 the S.E.C. issued a interpretative release 

of S.E.C. rule 15¢(3)-1 announcing that broker-dealers 

would be required to deduct from net capital the dollar 

value of j o deliver in suspended securities. 

As a result of this release, S? Van was required to take 

a $11,000 capital deduction representing his fails to 

deliver in Triex International Corp. 

Since the suspension of trading was lifted, Triex 

International corp.has never appeared in the pink sheets 


Or on NASDAQ. 


Sloan is still short 400 shares of Triex International, Inc. 


He has never completed delivery on any of the 1200 shares 


which constitute his open fails to deliver. 
Since Dec. 12, 19 most of the brokers with whom Sloan 
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had open fail positions in Triex have gone out of business. 


AS a result, it is unclear how many of these fail positions 
are still good. 

In September, 1974, Sloan submit a a Form 211 to the 
National Quotation ‘ureau, Inc. for Triex. 

Sloan wanted to go into the pink sheets in Triex so that 

he could cover his short and complete his open fail to 
deliver contracts and hopefully realize a profit thereby. 
These fail to deliver con’.raccs, if they are still good, 
have a value of $11,000.00 

The Form 211 submitted by Sloan sought a listing in the 
pink sheets “in name only" without a bid or an asked price. 
The National Quotation Bureau, Inc. forwarded the Form 211 
submitted by Sloan to the S.E.C. 

Subsequently, Sloan spoke to Ira Spindler of the S.E.C. 

Mr. Spindler told Sloan that the S.E.C. had no power to 


Stop quotations "in name only". However, Mr. Spinaler 

also told Sloan that he understood that the National 
Quotation Bureau, Inc. had a rule which pronibited 

initial quotations “in name only". Mr. Spindler also told 
Sloan that if he entered a quotation for Triex the S.E.C. 


would probably commence enforcement proceedings against Sloan. 


Sloan then spoke to an employee of the National Quotation 


Bureau, Inc. This dividual told Sloan that the National 
Quotation Bureau, Irc. would not permit Sloan to list 
Triex in the pink sheets unless and until Sloan became 

a subscriber to the pink sheets. Previously, Sloan had 
been told that he could not become a subscriber to the 
pink sheets unless and until he paid his bill to the 
National Quotation Bureau, Inc. which comes to a sum of 
money in excess of $1700.00. 

There is no quoted market for shares of Triex anywhere. 
For these reasons, Sloan will not be able to cover his 
short position in Triex unless and until he pays the 


National Quotation Bureau Inc. $1755.87 . 
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The amount in controversy in this dispute exceeds the 
sum of $10,000.00 ex Sive of cost and inter 

On June 21, 1971, William Nortman met with koy L. Weiss, 

who was then Sloan's attorney, at the offices 

S.E.C. at 26 Federal Plaza. A few minutes prior to 

this meeting the S.E. 1ad obtained a temporary restraining 
order against Sloan. 

Nortman told Weiss that the S.E.C. wanted Sloan 

a certified financial statement with the S.E.C. 

a current date. 

Nortman told Weiss that Sloan's then accountant, Raymond 
Leon, was not acceptable t tae 3.0.6. 


Joseph Barton, who was th head of the broker-dealer 


inspection division of the S.E.C. called a 
friend of his, Robert W. Tay] ("Taydor") who 
th an accountant and an torney, and asked Tay 
if he would perform accounting services for Sloan. 
Later that day, Sloan and Weiss went to Taylor's office 
at 160 Broadway and Sloan hired Taylor as his accountant. 
On July 29, 1971, Taylor filed with the S.E.C. a certified 


financial statement of Sloan & Co. as at June 30, 1971. 


The S.E.C. refused to accept this filing as an X-17A-5 
report. 


In April, 1972, the S.E.C. commenced an administrative 


proceeding against Sloan alleging a failure by Sloan to 
file an X-17A-5 report. 

Sloan hired Taylor to represent him as his attorney in 
this administrativ: proceeding. Taylor filed a notice 
of appearance as Sloan's attorney in tiis proceeding. 


In August, 1972, Taylor filed with the ; .C a certified 


X-17A-5 report for Sloan & Co. as at July 31, 1972. The 


S.E.C. refused to accept the filing of this report. 


Sloan paid Taylor $800 to prepare this report. 


attorney told Sloan on the tele- 
phone that the S.E.C. had refused to accept this X-17A-5 
filing because Taylc Duld not act as both attorney and 
accountant for § in. 1@ S.E.C. attorney told Sloan 
accountant and filed a 

date during the year of 1972, 
Sloan would f ms administrative proceedings. 
In December, 1972 S nh i a new accountant named 
Robert Falk. 

Feburary, 1973, Robert Falk filed a certified X-17A-5 

report with the S.E.C. reflecting the financial condition 
29f Sloan & Co >> 31, 1972. This filing was 


accepted 


Sloan paid Fal $1400 to prepare this report. 
investigator of the S.E.C. came to 
Broadway and asked him questions 
concerning Robert W. Taylor. 
his staff investigator required Sloan to produce 
lls and correspondence between Taylor and Sloan 
1 cancelled checks reflecting payments by Sloan 
faylor. The staff investigator also asked to see Sloan's 


general ledger of expense accounts for accounting and legal 


services rendered. 


Sloan produced all the required material with the exception 
of one check which he could not locate immediately. 

The staff attorney studied Sloan's ledger books and 
expressed interest in an item entitled “Lawson Tayloring ." 
until Sloan explained that this item reflected a payment 


to a tuxedo rental firm. 


At the request of the S.E.C. staff investigator, Sloan 
sent an employee, Hafdis Simonarson, to make photocopies 


of all the material he had produced. When she returned, 


Sloan provided thes: photocopies to the S.E.Cc. investigator. 


During Succeeding days the S.E.c. investigator continued 


to call Sloan concerning the one check payable to Taylor 


that Sloan had not been able to locate. Finally, Sloan 
p-32 


found the check and 
investigat 
It was apparent t 51 i E.C. was investigating 
Taylor. By this time B é retired from 
COUNT I 
itiff repeats and realleges each and every 


allegation contained in Paragraphs ] through 263 of 


An action is brought. under this count for declaratory 
re.ief declaring the Securities Exchange Act of 1934 
and the rules and regulations promulgated thereunder to 
be unconstitutional. 
Plaintiff avers that the iuthority of the S.E.C. to 
promulgate rules under various Sections of the Exchange 
Act is an unconstitutional delegation of authority 
by the Congress and the President of the United States 
and is prohibited by Article 1, Section 1 of the United 
States Constitution. 
Plaintiff avers that the Exchange Act and the rules 
Promulgated thereunder are unconstitutionally Vague and 
uncertain, that they violate the rights guaranteed by the 
Bill of Rights and the Fourteenth Amendment to the 
United States Constitution, that they deprive Plaintiff 
Of liberty and Property without due Process of law, 
that they violate the rught to contract and other 
constitutional rights and thet they exceed the authority 
accorded to the Unitea States by Article 1, Section 3, 
Clause 3, (the Commerce Clause) of the United States 
Constitution. 
Plaintiff avers that Section 27 of the Exchange Act 

S.C. 78aa) is sneonstitutional in that it int rferes 
with the Jurisdiction of the state courts and that it 
violates other constitutiona] rights, 


Plaintiff avers that Sections 15(c) (5) and 19 (a) (4) 


of the Exchange Act ar: UNnconstitional in that they 


permit a ! l of srty” and “property” without 

due process : w an ney violate other constitutional 
rights. 

Plaintiff avers that Sections 15(c) (5) and 19(a) (4) 

of the Exchange Act are unconstitional in that they 
violate the right of contract, (See Allgeyer V. Louisiana 
(1897) 165 U.S. 578, 178. Ct. 427, 41 L. Ed. 832.) 
Plaintiff avers that Rule 15c2-11 is unconstitutionally 
vague and uncertain, that it deprives plaintiff of liberty 
and property without due process of law, and that it 
exceeds the authority granted to the United States under 
the commerce clause, and that it violates other rights 
guaranteed by the United States Constitution. 

Plaintiff avers that Rule 15c3-1 and Rule 17a-5 prom- 
ulgated under the Exchange Act are unconstitutionally 
vague and uncertain and violate the rights guaranteed 
under the Fifth and Fourteenth Amendment to the United 
States Constitution and the rights guarenteed by other 
sections of the United States Constitution. 

Plaintiff avers that Section 12(g) of the Exchange Act 
and the rules promulgated thereunder, particularly those 


rules which require the filing of Forms 10-K and 10-Q with 


the S.E.C. together with the filing fees, are unconstitutional 


in that they constitute a deprivation of liberty and 
property without due process cf law. 
Plaintiff avers that the filing fees are unconstitional 
because many 12(g) reporting companies cannot afford 
to pay the filing fees and as a result have been Suspended 
from trading for failure to file the 12(g) reports. 

COUNT II 
Plaintiff repeats and realleges each and every altegation 
contained in paragraphs 1] through 274 of this complaint. 
This count seeks money damages and declaratory relief 
declaring certain Specific acts of the S.E.C. to be 


and have been unconstitutional and to be and have 


arbitrary, Capricious, and an abuse of lelagated author ty 


Plaintiff avers that the suspension of -rading in securities 
of each and every corporation listed in Paragraph 145 
of this complaint by the S.E.C. was unconstitutional as 


authority. 
In the case of each of these Suspensions of trading, 
Plaintiff has been injured eecause he could not make 


a Market in the securitie »f these companies while the 


well as arbitrary, 4pricious, and an abuse of delegated | 


trading suspension WaS in effect. In addition, plaintiff 
has been injured because he could not sell his long 
positions or cover his short Positions while the trading 
SuSpension was in effect. Furthermore, Plaintiff was 
injured because he was forced by the S.E.c. interpretation 
of 15c3-1 to take Substantial deductions from his net 
Capital to reflect the fact that trading had been Suspended 
in these securities. These net Capital deductions forced 
Sloan to limit the amount of business he was doing. 
Plaintiff avers that by calling Sloan's mother as alleged 
in paragraph 142 of this complaint, the S.E.c. violated 
Sloan's constitutional rights including the right of 


privacy. 


80.Plaintiff avers that the conduct of the S.E.c. described 


@ 


N 


in Paragraph 143 of this complaint violated Sloan's 
constitional rights including the right of privacy, the 
right to be free from fear from government intervention 
into his personal affairs and other rights. 

Plaintiff avers that by accosting Sloan's secretary 

as alleged in Paragraph 140 of the complaint, the S.E.c. 
violated Sloan's constitutional rights and abused the 
authority delegated to Lt. 

Plaintiff avers that *Y S€nding a staff investigator of 
the S.E.C. to Sloan's office pursuant to an investigation 


by the S.E.C. of Sloan's attorney and former accountant 


Robert W. Taylor, as alleged in paragraphs 257-262 


of the complaint, the S.E.c, Violated Sloan's constitutional 
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284. 


285. 


289. 


290. 


right 


including 


the right of privacy and, in addition, plaintiff 


t this visit violated Sloan's right to enjoy 


attorney-client priviledge. 


Plaintiff 


broker-de 


avers that the failure of the S.E.C. to accept 


aler filinus as alleged in paragraphs 4,6,99,137, 


138,248,and 253 of the complaint to be arbitrary, capriciosas, 


an abuse of delegated authority and unconstitutional. 

Plaintiff avers that the refusal by the S.E.C. to permit 

plaintiff to withdraw as a broker-dealer is arbitrary, 
ipricious, and an abuse of delaged authority and un- 


onstitut 


ional. 


Ss count, plaintiff is entitled to recover 


damages in the amount of $5,000,062 from the Securities 


and Exchange Commission, individually and severally 


and $5,000,000 from the United States of America as the 


Securit 


es and Exchange Commission. 


In addition, plaintiff is entitled to declaratory relief 


under this count. 


Plaintiff 


avers that requiring Sloan to submit a second 


form X-17A-5 as alleged in paragraph 254 of this complaint, 


was an unconstitutional act. 


Plaintiff 
future X- 


since he 


Plaintiff 


contained 


An action 


Sections 


avers that he should not be required to make 
17A-5 filings and other filings especially 
is not presently actively doing business. 

COUNT III 
repeats and rea@leges each and every allegation 
in paragraphs 1 thwough 288 of this complaint. 
is brought under this count for violations of 


l and 2 of the Sherman Act (15 U.S.C. 182) and 


for violations fof Section 3 of the Clayton Act (15 U.S.C. 14) 


on the part of defendants National Quotation Bureau, Inc., 


Bunker Ramo Corp., National Agsociation of Securities 


Dealers Inc., the Securities & Exchange Commission, 
the National Clearing Corp, and Disclosure, Inc. 


Plaintiff 


has been injured by defendant National Quotation 


Bureau, Inc. because the National Quotation Bureau Inc. 
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joperetes the pink sheets which is a monopoly. 
) 


292, 
" 


Existance of this monopoly has injured plaintiff because, 
as a result of tbe existance of this monopoly Sloan has 
bee: unakie to make markets in the pink sheets from 
i6, 1973 until the present. In addition, plaintiff 
been injured because the rate structure imposed by 
he National Quotations Bureau, Inc. places a dispro- 
portionate financial burden on the market makers, 
Plaintiff is entitled to a refund ofall subscription 
fees paid to the National Quotatior Bureau, Inc. from 
June 1970 to the present. 
Plaintiff has been injured by defendant Bunker Ramo Corp. 
because it owns NASDAQ, which is a monopoly, and because 
it has made contracts in restraint of trade with defendéist 
National Association of Securities Dealers, Inc. 
Plaintiff has been injured by defendant National Associa- 
tion of Securities Dealers, Inc. because it has made 
contracts in restraint of trade with defendant Bunker 
Ramo Corp, because it will not permit plaintiff to make 
markets on level III of NASDAQ, because it will not 
permit it's members to transact business with plaintiff 
on any terms other than the terms on which they transact 
business with customers 
Plaintiff has been injured by defendants Bunker Ramo 
Corp. and National Association of Securities Dealers, Inc. 
because they have entered into price fixing agreements 
with respect to NASDAQ in restraint of trade. 
The existance of NASDAQ has injured plaintiff because he 
has been prohibited from becoming a participant in NASDAQ 
and because he has been unable to compete with market 
makers in securities listed in NASDAQ. As a result , 
Sloan has found it unprofitable to be listed in the pink 
sheets under securities which are also listed on NASDAQ. 
Sloan is entitled to recover the profits he would have 
realized if NASDAQ had not come into existance as well 
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as tl rofits he would have realized had he been able 
to make markets on NASDAY) plus punitive and exemplary damages. 
Under this count, plaintiff has been damaged in the amount 
of $1,000,000 by defendant National Quotation Bureau, Inc. 
in the amount of $2,000,000 by defendant Bunker Ramo 
Corp., in the amount of 5,000,000 by defendant National 
Association of Securities Dealers Inc. and in the amount of 
$1,000,000 by National Clearing Corp. and in the amount of 
of £100,000 by Disclosure, Inc. 
Plaintiff is entitled to recover these damages threefold 


in accordance with 15 t 


COUNT IV 


Plaintiff repeats and realleges each and every allegation 
contained in Paragraphs 1 through 298 of this complaint. 

An action is brough under this court. based on Section 

10(b) of the Exchanye Act and Rule 10(b)-5 promulgated 
thereunder as well ‘S common law fraud. 

Defendants Bunker Pamo Corp. and National Association of 
Securities Dealers Inc. have committed acts of fraud 

b not permitting Sloan to make markets on NASDAQ, by 
reaucing investor liquidity, by causing the negotiated 
market system to cease to function, and by charging 
excessive rates to Participants in NASDAQ thereby causing 
Many broker-dealers to stop making market. 

Defendant National @uotation Bureau, Inc. has committed 
fradulent acts by refusing to permit Sloan to list 

his markets in the Pink sheets and the yellow sheets, 

by rejecting quotation cards unless a Form 2]] has been 
Provided, and by coonrerating with the S.E.C. in depriving 
Sloan of his conStitional rights. 

The Securities § Ex: ‘nge Commission has committed fraudulent 
acts by suspending trading in Securities without giving 
adequate and accurate -OnS therefore and by discouraging 
broker-dealers from entering quotations in the pink sheets. 
Under this count, Plaintiff hos been damaged in the amount 
of $1,900,000 by defendant National. Quotation Bureau 
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in the amount of $1,000,900 by defendant Bunker Ramo 
Corp., in the amount of $1,000,000 by defendant National 
Association of Securities Dealers, Inc. and National 
Clearing Corp., in the amount of $1,000,000 by the 
Securities & Exchange Commission, jointly and severally 
in the amount of $1,000,000 by the United States of America. 
COUNT _V 
Plaintiff repeats and realleges each and every allegation 
contained in paragraph 1 through 304 of this complaint. 
An action is brought under this count based upon common 
law and the doctrine of ancillary jurisdiction. 
Plaintiff has been injured in the amount of $100,000 
by the National Association of Securities Dealers, Inc. 
as a result of slanderous and defamatory statements 
made by Jack Thompson, an employee of the National 
Association of Securities Dealers, Inc., as alleged in 
paragraphs 90 and 91 of this complaint. Plaintiff is 
entitled to recover damages in that amount of $100,000 
from this defendant. 
Plaintiff has been injured to the extent of $200,000 
by defendant Securities & Exchange Commission as the 
result of information given by anu employee of the S.E.C. 
to Jack Thompson about Sloan regarding Albro Industries, 
Inc. and is entitled to recover damages in that amount. 
Plaintiff is entitled to declaratory relief declaring 
that he does not owe $1755.87 or any other amount of 


money to defendant National Quotation Bureau, Inc. 


WHEREFORE Plaintiff demands: 


Judgement in the amount of $29,600,000 

Declaratory relief declaring the Securities Exchange Act 
of 1934 and the rules promulgated thereunder to be 
unconstitutional. 

Declaratory relief declaring certain specific acts of 

the S.E.C. to be and have been unconstitutional, arbitrary, 


capricious and an abuse of delegated authority. 


| sis | 
4) Declaratory relief declaring that plaintiff does 

| not owe $1755.87 or any other sum of money to 

| defendant National Quotation Bureau, Inc. 


a) That this action be tried by jury. 


cue tne. 


Samuel H. Sloan, pro se 
120 Liberty St. 
New York, N.Y. 10006 
| (212) 227-5816 
(212) 538-6437 


Sworn to before me this << / 
liday of October, 1974 


/ 
\ aw 
t= Vir, A 4 ce 
[NOTARY PUBLIC 


NORA A. T/TE 
Notary Pubic, Sisie of How York 
No. 03-5227177 
Qualified in Bronx County 
Commission Expires March 30, 1976 
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| 


WUuited States District Court 


FOR THE 


> 


CiviL ACTION FILE NO. 


SUMMONS 


CC é 


service of this 


within vb Cc days alter 


isUy 5) 4/4 


issued pursuant to Kite taf the Pederal s of Civil Procedure 


vu. 8. GOVERNMENT PRINTING OF FICE: to7e—S521-456 ‘ ) j 
A6 
z2 74 x 7 
* al SB 4 aa ogg 
SSiPs | & #2 INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS 
=Syeogse | gf} ae BY THE U.S. MARSHAL” on the reverse of the last (No. 5) copy of this 
‘ aa. ai &) a | form. Please type or print legibly, insuring readability of all copies. 
g eh 4 © § 38 a Do not detach an 
23) ad -3 | oO 
22 aF at = 
guar. 33 
2 ond e355 in rz) TYPE OF WRIT ; 
z ALEC | Bg ph An W):9 5 \ a it 
“eeee8 it os 
aha iilzg (2323/3 
}: | ake c! rm 
igstts = S 
=e| i itgise |, z 
2 iggsee tye > 
ae ef a je —_ Show sumber of this writ and 
FR} Shea) a fo ee ee ee ee rc ‘otal number of writs submit- 
it |: cil | . } ted, i.e. 1 of 1, 1 of 3, ete. or 
A J | CHECK # APPUCABLE 
Zs ~_ ~ S lofy | One copy for U. S. Attorney or designes and 
7 2. oy ' two copies for Attorney General of the U. S. 
Fy #3 S$y5 Ss S tostaded. : 
= = 7 
FE: #3 338 > s = f | SHOW IN THE SPACE BELOW AND TO THE LEFT 
E68 cstih 3e \ ; | ANY SPECIAL INSTRUCTIONS OR OTHER 
Fifi te =, Ea ‘Y%, LOCOE | INFORMATION PERTINENT TO SERVING THE 


TELEPHONE NUMBER OATE 


2)2)583-6437 | KZ. 6 (II 


of a pposit (or ab 
code) and sign USM-285 for first writ 


only if more than ons writ submitted. 
1 ecknowledge receipt for the total) numbe 


ay DEPOSIT /CO0e OIST. OF OISTRICT LOCATION © 


ORIGIN TO SERVE 
S REO PROPIZED VSUS DEPUTY OR CLERK 
writs indicated and for the deposit (if appli- ge. Ree 
cable) shown. pe 
hereby certify and return that I have personally served, have leggy evidénce of service, or/have executed as shown in 
“REMARKS,” the writ described on the individual, company, co: C 
company, corporation, etc., at the address inserted below. 


C I hereby certify and return that, after diligent investigation, I am unable to locate the individual, company, corporation, etc., 


named above within this Judicial District. - a 

Me AND TITLE OF INDIVIOUAL SERVED (If not show aie yy, SZ, mpi fable age and 

GMZ 4 — 2 2B 2 dreetion Geen hiding & 1 

LAH es my A ra PLP gs debendant's usual plac abode 
ABORESS (Compjese nly if dif Ragl above) Za 


/ 


TetRICT 
A68 Pal 


a) 
UNITED STATES DISTRICT COURT nec 1 01974 
SOUTHERN DISTRICT OF NEW YORK 1 8 


SAMUEL H. SLOAN, 


Plaintiff, : 74 Civil 2792 
: C16) 
Ve 
ANSWER 
SECURITIES AND EXCHANGE COMMISSION, 
et al. 
Defendants. 


eA CLE 


The defendant Securities and Exchange cmmbenbon, by its 
undersigned attorneys, answers the plaintiff's Complaint as 
follows: 

1. The Securities and Exchange Commission (''the Commission'') 
denies that the Court has jurisdiction of this action against it 
and states that exclusive jurisdiction to review orders entered 
by it pursuant to the Securities Exchange Act of 1934 is con- 
ferred upon the United States Courts of Appeals by Section 25 of 
that Act, 15 U.S.C. 78y. 

2 The Commission admits the allegations contained in 
paragraphs 3, 5, 11, 25, 47, 51, 52, 55, 56, 62, 63, 65, 70, 71, 
72, 80, 92, 119, 136, 138, 139, 142, 145, 161, 162, 164, 166, 172, 
174, 180, 195, 196, 198, 204, 205, 213, 214, 219, 224, 225, 227, 
243, 247, 249, 250, 253, and 255 of the complaint. 

36 In response to the allegations contained in paragraph 


4 the Commission (a) states that it is without sufficient knowl- 


edge or information to form a belief as to whether Sloan & Co. 
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was originally.a partnership based upon an oral partnership agree- 
ment between Samuel H. Sloan ("Sloan") and Harry G. Theodos 
("Theodos"') or as to whether on January 11, 1971, Sloan and 
Theodos terminated their partnership agreement by a written agree- 
ment dated January 11; (b) admits each and every other allegation 
contained in paragraph 4; and (c) avers that Sloan's attempts to 
amend the broker-dealer registration of Sloan & Co. were rejected 
because of the absence of current financial information required 
by Commission rules, 
4, The Commission states that paragraphs 6, 20, 30, 49, 60, 
61, 167, 179, 181, 182, 191, 215, 217, 266, 267, 268, 269, 270, 
271, 272, 273, 274, 277, 278, 279, 280, 281, 282, 283, 284, 285, 
286, 287, 288, 291, 292, 293, 294, 295, 296, 297, 298, 301, 302, 


303, 304, 307, 308 and 309 contain only conclusions of law as to 


which no responsive pleading is required. The Commission denies 


that the plaintiff has been injured in any cognizable sense by 


any act or omission of the Commission, 
5. The Commission denies each and every allegation con- 
| tained in paragraphs 7, 64, 68, 73, 93, 171, 188, 189, 193, 211, 
| 212, %1, and 244 of the complaint. 
6. With respect to the allegations of paragraph 8 of the 
Complaint, the Commission admits that the United States is a 
sovereignty, admits that the Commission consists of five individual 
Commissioners who are appointed by the President with the approval 


of Congress but denies that the five individual Commissioners ltwe 


been sued herein individually as well as in their official capacity. 
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we The Commission states chat it is without sufficient 


knowledge or information to form a belief as to the truth of the 


allegations contained in paragraphs 9, 10, 12, 13, 14, 15, 16, 


17, 18, 19, 21, 22, 23, 24, 26, 27, 28, 29, 31, 32, 33, 34, 35, 
36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 53, 54, 74, 75; 
76, 77, 78, 79; 82, 83, 84, 85, 36, 87, 88, 89, 90, 91, 94, 95, 
96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 
110, 111, 112, 113, 114, 115, 116, 117, 118, 120, 121, 222, 123, 
124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 235, 141, 
144, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 
158, 160, 163, 165, 168, 170, 173, 178, 179, 183, 184, 185, 
186, 197, 199, 201, 202, 206, 207, 209, 210, 216, 218, 220, 
221, 228, 229, 230, 231, 232, 233, 234, 235, 236, 238, 239, 
240, 252, 254, and 256 of the Compaint. 
With respect to the allegations contained in paragraph 

50 of the Complaint the Commission denies that proposed Rule 
15c2-10 has been promulgated but avers that if promulgated, the 
rule would regulate automated quotation systems. The Commission 
is without sufficient knowledge or information to admit or deny 
the other allegations contained in paragraph 50. 

9, With respect to the allegations contained in paragraph 
57, the Commission admits that Mr. Ira Spindler participates in 
the processing of Form 211 at the New York Regional Office. 

10. The Commission states that the allegations contained 
in paragraph 58 of the Complaint do not set forth a complete and 


accurate description of the Commission's peocedures and states 
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that when, after examination of a Form 211, it appears t the 
staff that a breker’s listing of quotations for 4 particular 
security in the pink sheets might entail violation of the Commis- 
sion's rules, a member of the staff will so inform the broker, 
particularizing the potential violation. 

11, With respect to the allegations contained in paragraph 
59, the Commission states that in most cases broker-dealers with- 
draw their Form 211s if advised by the Commission's staff that 
the pro,ssee listing will be in violation of the Commission's 
Rules. 

12. The Comaission denies that the allegations of paragraph 
66 of the Complaint accurately set forth a policy of the Commis- 
sion with respect to the time at which trading suspensions take 
effect and states that a trading suspension takes place whenever 
the Commission orders such suspensions. 

13, With respect to paragraph 67 of the Complaint, the 
Commission states that following an order suspending trading in 
a security, the Commission notifies all marlet-makers listed in 
the pink sheets in that security as expeditiously as possible. 

14, With respect to the allegations of paragraph 69, the 
Commission states that the Dow Jones News Service and the Wall 
Street Journal both generally report trading suspension orders 
entered by the Commission but avers that the Commission exercises 


no control over any aspects of their publications including the 


time frame in which they publish such information. 
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15. With respect to the allegations of paragraph 137, tne 
Commission denies that the Form BDW submitted by Mr. Sloan on 
August 16, 1973 was rejected for technical reasons and states 
that Sloan & Co.'s withdrawal as a broker-dealer was not allowed 
because in an administrative proceeding instituted by the Commis- 
sion, an Initial Decision had already been rendered by an admini- 
strative law judge revoking Sloan & Co.'s registration as a 
broker-dealer. At the time of the attempted withdrawal, that 


Initial Decision was being appealed to the Commission by Sloan, 


The Commission admits that subsequent to August 16, 1973, Sloan 


submitted a second Form BDW. 

15, With respect to the allegations of paragraph 140 of 
the Complaint, the Commission admits that on August 16, 1973, 
two Commission employees, Jerome Selvers and Sheldon Kanoff, 
unexpectedly visited Sloan & Co.'s offices and questioned his 
secretary, Helga Thorvardottir., The Commission denies any im- 
proper conduct with respect to that visit or with respect to 
the questioning of Miss Thorvardottir. 

17. With respect to the allegations of paragraph 143 of 
the Complaint, the Commission (a) admits that on or about June 
4, 1973, William Nortman, Assistant Regional Administrator for 
che Commission, wrote a letter to Hafdis Simorarson, asking her 
to come to the offices of the Commission to answer questione with 
respect to the business of Sloan & Co.; (b) admits that on April 


18, 1974, Miss Simonarson, accompanied by Gerard A, Bannon, Jr., 


3 
appeared at the Commission's offices; and (c) admits that based 
upon Miss Simonarson's statements the Commission's staff attorneys 
prepared an affidavit with respect to those statements which 
Miss Simonarson signed under oath; (d) the Commission admits 
that this affidavit was submitted to the United States District 
Court for the Southern District of New York with its response to 
a motion for a stay of injunction filed bv Mr. Sloan in Securities 


and Exchange Commission v. Samuel H, Sloui, No. 71 Civ. 2695 (RW), 


after entry of a permanent injunciion against him; (e) the Commis- 
sion admits that it has opposed Mr. Sloan's requests to take 
Miss Simonarson's deposition in No. 71 Civ. 2695, which requests 
were made after final judgment was entered and after Mr. Sloan 
hai docketed an appeal from that: judgmenc in the United States 
Court of Appeals for the Second Circuit; (£) the Commission denies 
that it or any of its employees knew or should have known that 
any of the statements made in Miss Simonarson's affidavit were 
untrue in any respect nor are they now aware t. t any of such 
Statements are untrue in any respect; (g) the Commission is 
without sufficient knowledge or information to form a belief as 
to the truth of the other averments contained in paragraph 143 
of the Complaint. 

1c, With respect to the allegations contained in paragraph 
169, the Commission states that its reasons for suspending trad- 


ing in "olls-Royce ADR's are contained in Securities Exchange 
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Act Release No. 9104, tre language of which is set forth in 
paragraph 166 of the Complaint. The Commission states that it 
is without sufficient knowledge or information to form a belief 
as to the truth of the other averments contained in paragraph 
159 of the Complaint. 

16. The Commission denies the allegations of paragraph 175 
of the Complaint and states that the rea3on for the original 
suspension of trading in Canadiar Javelin Ltd.'s securities was 
to allow disserinat.ion of the allesations of the Commission's 


Complaint against Canadian Javelin, That Complaint included 


allegations that Canadian Jevelin had failed to file its annual 
report on Form 10-K and other reports on a timely basis. 

20. The Commission admits the allegations contained in 
paragraph 175 but states tha: Canadian Javelin's 10-K report 
for the period ending December 31, 1973 was filed long after it 
was due and after its filing had been ordered by the United 
States District. Court for the Southern District in 73 Civ. 5074. 
The Conmissior further states that Canadian Javelin's filings 
are still not current despite the fact that the court in that 
action has ordered the company to make its filing current. 

21. The Commi:sion admits that it has continued to suspend 
trading in Canadian Javelin securities for successive ten-day 
periods until the present as alleged in paragraph 177 but states 


that the most recent ten-day suspension runs from December 4, 


1974 until December 13, 1974. 


AT5 
42. The Commission admits “hat Sloan wrote letters to 


Larry Grimes, a staff attorney in the Commission's Division 

of Enforcement, with respect to Canadian Javelin and admits 
that these letters were not responded to in writing. The 
Commission states, however, that Mr. Grimes was in frequent 
contact with Mr. Sloan by telephone and states that Mr. Sloan's 
letters requesting 4 suspension of trading in Canadian Javelin 
securities were responded to by telephone. 

23. The Commission den‘es that the allegations of pacagraph 
190 of the Complaint are an accurate description of the Commis - 
sion's practices with respect to public statements concerning 
trading suspension, The Commission states that when 4 suspensict. 
is continued for a period beyond the initial ten-day period it 
usually does not state reasons for the continuation of the suspen~ 
sion because the conditions giving rise to the continued suspen- 
sion are generally the seme 4s those which occasioned the initial 
suspension, When 4 trading suspension is terminated the Commis- 
sion issues a re’ease which might make a variety of statements 
with respect to the security in question depending upon the 
circumstances. 

24. With respect to the allegations of paragraph 194, the 
Commission states that the most frequent reason for trading 
suspension is the absence of adequate current information avail- 
able to the public concernins the issuer of the securities 


suspended. 
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25. The Commission admits that during the trading suspen- 


sion in Sheffield Watch securities Sloan was effectively pro- 
hibited from trading in Sheffield Watch bonds as alleged in 
paragraph 200 of the Complaint, and states that it is without 
sufficient knowledge or informati.in to form a belief as to the 
truth of Sloan's averment that the bonds were, in effect, 
worthless. 

26. With respect to the allegations contained in paragraph 
203 of the Complaint, the Commission denies that it acted in an 
arbitrary and capricious way in suspending trading in the securi- 
ties of Sheffield Watch Corp., admits that certain filings made 
by the company in bankruptcy proceedings were sent to the Commis- 
sion but denies that those bankruptcy court filings satisfied 
the requirements of the Commission's Forn: 10-K and 10-Q, 

27. With respect to the allegations of paragraph 208, the 
Commission denies that it "prmitted" Sloan to list the common and 
preferred shares of Stirling Homex Corp. on an "in name only" 
basis anJ states that Ira Spindler of the Commission's staff ad- 
vised Mr. Sloan that such a listing absent price quotations would 

robably not be in violation of the Commission's Rule 15c2-11. 

28. The Commission admits the allegations contained in 
paragraph 222 of the Complaint, but noes that the number of the 
Release announcing the suspension of trading in Triex Securities 


is Release No, 9912 not 9921 as stated in paragraph 2? of the 


Complaint, 


AUT 
29. With respect to the allegations of paragraph 237 of 


the Complaint, the Commission admits that Sloan spoke to Ira 


wpindler of the Commission's staff with respect to Sloan's at- 


ne 
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tempts to list the securities of Triex in the pink sheets, admits 


that Spindler told Sloan that the Commission had no power to 


stop the listing of Triex "in name only" and admits that Spindler 


told Sloan that it was his understanding that the National Quota- 


tion Bureau would not accept an initial listing "gn name only." 


The Commission states that Spindler told Sloan that if he entered 


a quotation for Triex in the pink sheets at that time he would 


probably be in violation of the Commission's Rules. 


30. With respect to the allegations of paragraph 242 of the 


Complaint, the Commission admits that on or about: June 21, 1971, 


William Nortman of the Commission's staff met with Roy L. Veiss, 


who was then Sloan's attorney, at the Commission's New York 


Regional Office, and also admits that this meeting occurred soon 


after the Commission had obtained a temporary restraining order 


against Sloan in the injunctive action referred to in paragraph 


17 of this Answer. 


31. With respect to the allegations contained in paragraph 


245, the Commission states that it is without sufficient knowl- 


edge or information tu “orm 4 belief as to the truth of the 


averments contained in paragraph 245 but states on information 


and belief that Joseph Barton, who is no longer in che employ of 


the Commission, may have suggested Robert W. Taylor to Mr. Sloan 


as a pwspective accountant, 
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32. The Commission admits the allegation contained in 


paragraph 248 of the Complaint and states that a certified 
financial statement filed by Robert Taylor on behalf of Sloan 

& Co. on July 29, 1971, was filed pursuant to an order of the 
United States District Court for the Southern District of New 
York in Securities and Exchange Commission v. Samuel H, Sloan, 
No. 71 Civ. 2695 (RJW). The financial statement was not offered 
as an X-17A-5 report and was not designated or captioned as such. 
Accordingly, it was not received as an X~17A-5 report. 

33, The Commission admits the allegation of paragraph 251 
and states that the certified X-17A-5 etapabed by Taylor was not 
accepted because Taylor, as Sloan's attorney, lacked the requi- 
site independence to certify the report as an accountant. 

34, The Commission states that it is without sufficient 
knowle !ge or information form a belief as to the truth of tne 
averments contained in paragraphs 257, 258, 259, 260, 261 and 
262 of the Complaint. The Commission states that as of this date 
it has not located any member of its staff who recalls the events 
described by the allegations of these paragraphs. 

35. With respect to the allegations contained in paragraph 
263 of the Complaint, the Commission states that Joseph Barton 
has left the employ of the Commission but states that the Commic- 
sion lacks sufficier.: knowledge or information to form a beliet 


as to when it was apparent to Sloan that the Commisaion was 


investigating hin. 


AT9 
36. As to any allegations of the Plaintiff's Complaint 


not herein specifically admitted or denied such allegations 
are denied. 
FIRST AFFIRMATIVE DEFENSE 

37. This Court is without jurisdiction of this action 
a-ainst the Commission and exclusive jurisdiction to review the 
Commission orders complained of herein is conferred upon the 
United States Courts of Appeals. 

SECOND AFFIRMATIVE DEFENSE 

38. The Complaint feils to state a claim upon which relief 

can be granted. ’ 
THIRD AFFIRMATIVE DEFENSE 

39, The plaintiff has failed to exhaust administrative 
remedies and has in no way sought relief before the Commission 
from the Commission's orders or Rules challenged in his Complaint. 

FOURTH .\FFIRMATI E DEFENSE 

40, The Commission is not liable in damages for acts done 
in the course of its official functions. 

\HEREFORE, the Securities and Exchange Commission demands 
judgment dismissing the Complaint of the Plaintiff against it, 
together with such other and further relief as to this Court 
may seem just and proper, 


Respectfully submitted, 


Paul Gonson 
Of Counsel: Associate General Counsel 


William D. Moran 


Regional Administrator as L. Tayror IIT ecding 
Securities and Exchange Con, Attorney = 7 
26 federal Plaza +3 
ew York, N.Y. 10007 Securities and Exchange Oommission 
Tel. (212) 254-1535 500 North Capitol Street 

Washington, D.C. 20549 
Dated: New York, N.Y. (20%) 755-1297 


December 10, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DiSTRICT OF NEW YORK 


ee 


SAMUEL H. SLOAN, 


Plaintiff, 74 Civil 2792 


v. CERTIFICATE OF SERVICE 


SECURITIES AND EXCHANGE COMMISSION , 
et al. 


Defendants. 


a 


STATE OF NEW YORK ) 
) 86.3 
COUNTY OF NEW YORK ) 


CAROL A. KILHENNY, being duly sworn, deposes and says: 

i. I am over 21 years of age and am employed by the 
U.S. Securities and Exchange Commission in its New York 
Regional Office as an attorney. 

2. On December 10, 1974 1 caused to be mailed a copy 
of the Answer to the following: 


Robeit Woldow, Esq. 

1735 K St., N.W. 

Washington, D.C. 20006 

Counsel for National Clearing Corp. 


Lloyd Derrickson, Esq. 

1735 K. St. N.W. 

Washington, D.C. 20006 

Counsel for National Association 
of Securities Dealers, Inc. 


Lloyd Derrickson, Esq. 

1735 K. St., N.W. 

Washington, D.C. 20006 
Counsel for Bunker Ramo Corp. 


George Brandt, Esq. 

Rogers & Wells 

200 Park Avenue 

New York City, N.Y. 

Counsel for National Quotation 
Bureau, Inc. 
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Fred Jackson, Esq. 

Senior Vice President and Corporation Counsel 
Reliance Group Inc. 

280 Park Avenue 

New York, New York 10017 


CAROL A. KIL 


Dated: New York, New York 
December 10, 1974 
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UNITED STATES DISTRICT COURT 


FOR THE 


SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN ; - 
SAMUEL H. SLOAN & CO. : me, 
-_ 


Plaintiffs 
~against- 


SECURITIES & EXCHANGE COMMISSION , : 
UNITED STATES OF AMERICA as the : ANSWER 
SECURITIES & EXCHANGE COMMISSION : 
NATIONAL QUOTATION BUREAU, INC. . Civil Action No. 74 Civ. 2792 
BUNKER RAMO CORP. 
NATIONAL ASSOCIATION OF SECU RITIES 
DEALERS, INC. 


DISCLOSURE, INC. 
NATIONAL CLEARING CORPORATION 


(TPG) 


Defendants : 
eee 
| ANSWER OF DEFENDANT 
BUNKER RAMO CORPORATION 
RAMO CORPORATION, through counsel, states as 


Defendant BUNKER 


and for its Answer to the Complaint in this proceeding as follows: 


1. Defendant denies each and every allegation contained in Paragraph 


One of the Complaint, except it admits that plaintiff purports to bring this 


action under those authorities specified therein. 


2. Defendant denies each and every allegation of Paragraph Two of the 


Complaint. 


3. Defendant states that it is without knowledge sufficient to either admit 


or deny the allegations contained in Paragraphs Three through Nine of the 


Complaint. 
4. Defendant denies each and every allegation of the first sentence of 


admits that it is the owner of certain 


Paragraph Ten of the Complaint except it 


the National Association of Secu- 
’ 


equipment which is utilized in the operation of 


rities Dealers Automated Quotation (NASDAQ) System, and that certain per~ 


sonnel employed by Defendant perform services in connection with the opera~ 


———— 
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tion of the NASDAQ System. Defendant states that it is without knowledge suf- 
ficient to either admit or deny the allegations contained in the second sentence 
of Paragraph Ten of the Complaint. 

5, Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraph Eleven of the Complaint. 

6. Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraphs Twelve through Twenty-Three 
of the Complaint. 

7. In answer to Paragraph Twenty-Four of the Complaint, Defendant 
states that the NASDAQ System became operational in its original form in 
1971. 

8. Defendant admits the allegations contained in Paragraph Twenty-Five 
of the Complaint. 

9. Defendant denies each and every allegation contained in Paragraph 
Twenty-Six of the Complaint, except Defendant admits that the NASDAQ Sys- 
tem is an electronic quotation system which, in the case of Level I Service, 
transmits quotations to distributors who in turn distribute quotations to 
broker/dealers and other subscribers, and, in the case of Level Il and Ill 
Service, permits transmission of quotations entered by market makers to 
other market makers, broker/dealers, and other subscribers. 

10. Defendant states that it is without knowledge sufficient to either ad- 
mit or deny the allegations contained in Paragraphs Twenty-Seven and Twenty~ 
Eight of the Complaint. 

11. Defendant denies the allegations contained in Paragraphs Twenty~- 
Nine through Thirty-One of the Complaint. 

12. Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraph Thirty-Two of the Complaint. 

13. Defendant admits the ellegations contained in the first sentence of 
Paragraph Thirty-Three of the Complaint. Defendant admits the allegations 
contained in the second sentence of Paragraph Thirty-Three of the Complaint, 


except that Defendant denies that a representative bid and asked quotation is 


fourth sentence of Paragraph Thirty-Three of the Complaint, except that De- 
fendant states that NASDAQ Level III Service is received on a NASDAQ ter- 
minal which is not identical to that utilized for Level II Service. 

14. Defendant states that it is without knowled_e sufficient to either admit 
or deny the allegations contained in Paragraphs Thirty-Four through Forty- 
Nine of the Complaint. 

15. In answer to Paragraph Fifty of the Complaint, Defendant states that 
it is without knowledge sufficient to either admit or deny the allegations con- 
tained in the first sentence of Paragraph Fifty. Defendant denies each and 
every allegation contained in the second sentence of Paragraph Fifty of the 
Complaint. 

16. Defendant states that it is without knowledge sufficient to either ad- 
mit or deny the allegations contained in Paragraphs Fifty-One through Eighty 
and Eighty-Two through One Hundred Ten of the Complaint, there being no 
paragraph designated as Paragraph Eighty-One. 

17. In answer to Paragraph One Hundred Eleven of the Complaint, De- 
fendant states that certain rates charged to subscribers to the NASDAQ System 
at the time of its initiation were enumerated in Schedule D to Defendant Associa~ 
tion's By-Laws and were governed by a document executed by Defendant Bunker 
Ramo Corp. and Defendant National Association of Securities Dealers, Inc. 

18. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs One Hundred Twelve 
and One Hundred Thirteen of the Complaint. 


19. Defe :dant denies each and every allegation contained in Paragraph 


A&4 
available for each security in the NASDAQ System. Defendant admits the alle- 
gations contained in the third sentence of Paragraph Thirty-Three of the Com- 
plaint, except that Defendant states that NASDAQ Level II Service is received 
on a NASDAQ terminal. Defendant admits the allegations contained in the 
| 


One Hundred Fourteen of the Complaint. ’ 


20. Defendant states that it is without knowledge sufficient to either admit 


or deny the allegations contained in Paragraphs One Hundred Fifteen through 
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Two Hundred Forty of the Complaint. 


21. Defendant denies each and every allegation contained in Paragraph 
Two Hundred Forty-One of the Complaint. 

22. Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraphs Two Hundred Forty-Two through 

Two Hundred Sixty-Three of the Complaint. 

23. In answer to Paragraph Two Hundred Sixty~Four of the Complaint, 
Defendant repeats and reasserts the answers set forth herein above to Para- 
graphs One through Two Hundred Sixty-Three of the Complaint. 

24. Defendant states that Paragraphs Two Hundred Sixty-Five through 
Two Hundred Seventy-Four of the Complaint constitute assertions to which 
an answer by this Defendant is not required, except that Defendant admits 
that Plaintiff makes such assertions: to the extent such assertions may be 
found to constitute allegations against Defendant, each and every such 
allegation is denied. 

25. In answer to Paragraph Two Hundred Seventy-Five of the Complaint, 
Defendant repeats and reasserts the answers set forth herein above to Para- 
graphs One through Two Hundred Seventy-Four of the Complaint. 

26. Defendant states that Paragraphs Two Hundred Seventy-Six and 
Two Hundred Seventy-Seven of the Complaint constitute assertions by 
the Plaintiff to which an answe »y this Defendant is not required, except 
that Defendant admits that Plaintiff makes such assertions; to the extent such 
assertions may be found to constitute allegations against Defendant, each and 
every such allegation is denied. 

27. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraph Two Hundred Seventy- 
Eight of the Complaint. 

28. Defendant states that Paragraphs Two Hundred Seventy-Nine through 
Two Hundred Eighty-Fight of the Complaint constitute assertions by the Plain- 

’ 
tiff to which an answer by this Defendant is not required, except that Defen- 


dant admits that Plaintiff makes such assertions; to the extent such assertions 
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may be found to constitute allegations against Defendant, each and every such 
allegation is denied. 

29. In answer to Paragraph Two Hundred Eighty-Nine of the Complaint, 
Defendant repeats and reasserts iis answers set forth herein above to Para- 
graphs One through Two Hundred Eighty-Eight of the Complaint. 

30. Deferdant states that Paragraph Two Hundred Ninety of the Complaint 
constitutes an assertion of jurisdiction by the Plaintiff to which an answer by 
this Defendant is not required, but to the extent such assertions may be found 
to constitute allegations against this Defendant, Defendant denies each and 
every such allegation. 

31. Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraphs Two Hundred Ninety-One and 
Two Hundred Ninety-Two of the Complaint. 

32. Defendant denies each and every allegation contained in Paragraphs 
Two Hundred Ninety-Three through Two Hundred Ninety-Eight of the Com- 
plaint. 

33. In answer to Paragraph Two Hundred Ninety-Nine of the Complaint, 
Defendant repeats and reasserts the answers set forth herein above to Para- 
graphs One through Two Hundred Ninety-Eight of the Complaint. 

34. Defendant states that Paragraph Three Hundred of the Complaint con- 
stitutes an assertion of jurisdiction by -he Plaintiff to which an answer by this 
Defendant is not required except that to the extent such assertion may be found 
to constitute allegations against this Defendant, Defendant denies each and 
every such allegation. 

35. Defendant denies each and every allegation contained in Paragraph 
Three Hundred One of the Complaint. 

36. Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraphs Three Hundred Two and Three 


Hundred Three of the Complaint. 


' 


37. Defendant denies each and every allegation contained in Paragraph 
« 


Three Hundred Four of the Complaint. 
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38. In answer to Paragraph Three Hundred Five of the Complaint, De- 
fendant repeats and reasserts the answers set forth herein above to Para- 
graphs One through Three Hundred Four of the Complaint. 

39. Defendant states that Paragraph Three Hundred Six of the Complaint 
constitutes an assertion of jurisdiction to which an answer by this Defendant 
is not required, except that to the extent such assertion may be found to con- 
stitute allegations against this Defendant, Defendant denies each and every 
such allegation. 

40. Defendant denies each and every allegation contained in Paragraphs 
Three Hundred Seven and Three Hundred Eight of the Complaint. 

41. Defendant states that it is without knowledge sufficient to e*her admit 


or deny the allegations contained in Paragraph Three Hunr'red Nine of the 


Complaint. 


First Affirmative Defense 
The Complaint fails to state a cause of action upon which relief 


can be granted. 


Second Affirmative Defense 
The claims alleged in the Complaint are barred by the applicable 
statutes of limitations and by the doctrine of laches. 


Third Affirmative Defense 
The Court does not have jurisdiction of the subject matter of this 
proceeding. 
Fourth Affirmative Defense 
The activities of Defendant related to the NASDAQ System are 
specifically exempted from the application of the anti-trust laws by 
Section 15A(n) of the Securities Exchange Act of 1934, as amended, 
15 U.S.C. § 780-3(n). 
ft. Affirmative Defense 
The~ ‘‘vities of Defendant relating to the NASDAQ System are 


impliedly exempt from the application of the anti-trust laws by the 
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Securities Exchange Act of 1934, as amended, 15 U.S.C. § 78a et seq., 


generally, by operation of the oversight exercised by the Securities 
and Exchange Commission. 
Sixth Affirmative Defense 
Primary and exclusive jurisdiction to adjudicate the allegations 
made against Defendant in the Complaint rests with the Securities and 


Exchange Commission. 


WHEREFORE, Defendant prays this Court: 


1. To dismiss the Complaint filed herein and award costs to the 


Defendant, and 


2. To grant such other relief as this Court may deem appropriate. 


BUNKER RAMO CORPORATION 
Defendant 


1735 K Street, "’ W. 
Washington, D.C. 20006 


Attorneys for Defendant 


Of Counsel: 


BREED, ABBOTT & MORGAN 
55th Floor 

One Chase Manha‘tan Plaza 
New York, New York 10005 


Dated: December 10, 1974 


gf 


oo 
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AFFIDAVIT Gv’ SERVICE BY MAIL 


DISTRICT C7 COLUMBIA ) ss: 

I, Dennis C. Hensley, one of the counsel for Defendant Bunker 
Ramo Corporation, being duly sworn, depose and say that I, this 
10th day of December, 1974, have caused copies of the foregoing 
Answer of Defendant Bunker Ramo Corpuration to be filed with the 
Clerk of the United States District Court for the Southern District 
of New York and have served said Answer upon all parties to this 
litigation by depositing a true copy of said Answer into the United 
States mail, postage prepaid, addressed to each of the persons 


listed below: 
Samuel H. Sloan 
120 Liberty Street 
New York, New York 10006 
Pro Se 


The Honorable William B. Saxbe 
Attorney General of the United States 
Departisent of Justice 

Constitution Avenue at 10th Street, NW 
Washington, D.C. 


Lawrence E. Nerheim, Esq. 

Thomas L. Taylor, Esq. 

Office of General Counsel 

Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Anthony Phillips, Esq. 

Willkio-Farr & Gallagher 

One Chase Manhattan Plaza 

New York, New York 10005 
Counsel for Disclosure, Inc. 


George W. Brandt, Esq. 
Rogers 6 Wells 
Pan Am Building 
200 Park Avenue 
New York, New York 10017 
Counsel! for National Quotation Bureau 


Robert Woidow 
General Counsel 6 Vice President 
National Clearing Corpora’ 

1735 K Street, N. W. 
Washington, D.C. 20006 


Dennis 


Sworn to before me this 10th day of De 


a 
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NITED STATES DISTRICT COURT 
OUTHERN DISTRICT OF NEW YORK 


AMUEL H. SLOAN 
SAMUEL H. SLOAN & CO. 


Plaintiffs, 
-against- 


ECURITIES & EXCHANGE COMMSSION 
NITED STATES OF AMERICA as the : 
SECURITIES & EXCHANGE COMMJ3SION : 74 CIVIL 2792 
ATIONAL QUOTATION BUREAU, INC. : 
UNKER RAMO CORP. : (TPG) 
ATIONAL ASSOCIATION OF SECIAITIES 
DEALERS, INC. 
ISCLOSURE, INC. 
ATIONAL CLEARING CORP. 


Defendants, 


Defendant, National Clearing Corporation (ncc), by its 
ttorneys, Breed, Abbot & Morgan, answers the complaint herein. 


ANSWER TO JURISDICTIONAL PARAGRAPHS 


AND INTRODUCTORY PARAGRAPHS 
eee rv 


——$——$——— 


1. Deny each and every averment in Paragraph 1, except admit 
hat cause of action alleged purports to be brought under the 
ecurities Exchange Act of 1934, Sections i and 2 of the Sherman 
ct, Section 3 of the Clayton Act, and the law of the Scate of New 
ork and common law, 

2. Deny each and every averment in Paragraph 2, except adr? 
hat Pleintiff purports that jurisdiction lies under Section 27 of 
he Securities Exchange Act ef 1934, Section 4 of the Sherman Act, 
ection 4 of che Clayton Act, and under the doctrine of ancillary 
uriediction. 

3. Deny knowledge or information sufficient to form a belief 
a to the truth of the averments in paragraph 3, except admit that, 
t the time Plaintiff initially contacted Defendant National 
learing Corporation by telephone regarding eembership, Plaintiff 
as a broker-dealer registered with the Securities Exchange 


ommission. 
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4. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in p* caph 4. 
5. Deny knowledge or information ‘ficient to form a belief 


as to the truth of the averments in paragraph 5, except admit as 
to knowledge contained in the cited case. 

6. Deny knowledge o¢ information sufficient to form a belief 
as co the turth of the averments in paragraph 6, 

7. Deny knowledge or information sufficient to form a belief 
as tc the truth of the averments in paragraph 7. 

8. The averments appearing paragravh 8 do not require an 
answer on the part of Defendant National Clearing Corporation. 
' 9. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 9. 

10. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 10, except admit that 
Defendant National Clearing Corporation is the wheily owned 
clearing subsidiary of tue Netional Association of Securities 
Dealers, a securities association registered with the Securities 
and Exchange Commission, pursuart to Section 15A of the Securities 
Exchange Act of 1934. 

11. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraphs 11 through 24. 

12. Admit the sverments in paragraph 25, 

13. Deny knowledge or information sufficient to form a belief 


as to the truth of the averments in paragraphs 26 through 42. 


. Deny each and every averment in paragraph 43. 
. Deny each and every averment in paragraph 44, except admit 
that Defendant Nationa. Clearing Corporation received from 


Plaintiff correspondence regarding membership in Defendant National 
Clearing Corporation. 

Deny knowledge or information sufficient tq form a belief 
as to the truth of the averments in paragraph 45. 


Deny each and every averment in paragraph 46. 
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18. Deny each and every averment in paragraph 47, except adait 
that National Clearing Corporation is owned by Defendant National 
Association of Securities Dealers, Inc, 

19. Deny each and every averment in paragraph 48, except admit 
that Defendant National Clearing Corporation currently operates a 


clearing facility for member broker-dealers on a continuous net 
settlement basis, in addition to other clearing services. 

20. Deny each and every averment in paragraph 49. 

21. Admit the averments in paragraph 50, 

22. Admit the averments in paragraph 5l. 

23. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraphs 52 through 59. 

24, Deny each and every averment in paragraph 60, except admit 
that the Securities and Exchante Commission, pursuant to Section 
15 (c)(5) and Section 19(a)(4) of the Securicies Exchange Act of 
1934, as amended, has the power to summar/ly suspend trading in 
securities which are not exempt from regulations under the '34 Act. 

25. Deny each and every averment in paragraph 61, except admit 
that brokers or dealers are prohibited from making use of the mail 
or any other means or instrumentality of interstate commerce to 
effect any transactions in, or to induce the purchase or sale of, 
any security in which trading is so suspended, 

26. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 62, except admit 
that Defendant National Clearing Corporation has knowledge that 
suspension in securities has taken place, that such supensions 
have been for a ten-day period, and that some suspensions have 
been renewed. 

27. Admit the averments in paragraph 63, 


28. Deny knowledge or information sufficient to form a belief 


as to the truth of the averments in paragraph 64. » 
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29, Deny knowledge or information sufficient 

s to the truth of the averments in paragraph 65, 

efendant National Clearing Corporation has, from 
eceived SEC releases in the form described, 

30. Deny knowledge or information sufficient 

s to the truth of the avermente in paragraphs 66 

31. Deny knowledge or information sufficient 


s to the truth of the averments in paragraph 69, 


to form a belief 
except admit that 


time to time, 


to form a belief 
throu,. 68. 
to form a belief 


except admit that 


ational Clearing Corporation hes, on occasion, seen announcements 


8 to the suspension of a security on the Dow-Jones News Service 


nd in the Wall Street Journal. 
32. Deny knowledge or information sufficient 
s to the truth of the averments in paragraphs 70 
33. Deny knowledge or information sufficient 


8 to the truth of the averments in paragraph 75, 


to form a belief 
throug, 74. 
to form a belief 


except admit that 


efendant National Clearing Corporation has knowledge that some 


ecurities which have been suspended never re-opened for trading 


nd that some securities which were suspended have re-opened for 


rading at substantially lower prices than the price at which they 


raded prior to the suspension. 

34, Deny knowledge or information sufficient 
8 to the truth of the averments in paragraphs 76 

35. Admit the averments in paragraph 80. 
36, Paragraph 81 -omitted. 
37. Deny knowledge or information sufficient 
s to the truth of the averments in paragraphs 82 


Deny knowledge or information sufficient 


8 to the truth of the averments in paragraph 87, 


to form a belief 


through 79, 


toe form a belicf 


through 86, 
to form a belief 


except admit that 


efendant National Clearing Corporation has knowledge that one Jiz 


ore was in 1973 an employee of Defendant National Association of 


ecurities Dealers, Inc. 


39. Deny knowledge or information sufficient 


8 to the truth of the averments in paragraphs 88 


’ 
to form a belief 


through 112, 
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40, Deny knowledge or information sufficient to form a belief 
s to the truth of the averments in paragraph 113, except to admit 
hat Greene & Co. is no longer in business, 
41. Deny knowledge or information sufficient to form a belief 
s to the truth of the averments in paragraphs 114 through 144. 
42, Deny knowledge or information sufficient to form a belief 
s to the truth of the averments in paragraph 145 except admit that 
efendant National Clearing Corporation has notice that the SEC 
as, at one time or another, suspended some of the securities list- 
d therein. 
43. Deny knowledge or information sufficient to form a belief 
8 to the truth of the averments in paragraphs 146 through 160. 
44, Admit the averments in paragraphs 161 through 162. 
45. Deny knowledge or information sufficient to form a belief 
8 to the truth of the averments in paragraph 163. 
46. Deny knowledge or information sufficient to form a belief 
e to the truth of the averments in paragraph 164 except admit that 
efendant National Clearing Corporation has notice that the SEC has 
uspended trading in Rolls Royce Ltd, 
47. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraph 165, 
48. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraph 166, 
49. Deny knowledge or information sufficient to fc:a a belief 
to the truth of the averments in paragraphs 167 through 171. 
50. Admit the averments in paragraph 172, 
51. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraph 173. 
52. Admit the averments in paragraph 174, 
53. Deny knowledge or information sufficient co form a belief 
to the truth of the averments in paragraphs 175 through 176. 


' 
54. Deny each and every averment in paragraph 177 except admit 


hat Defendant National Clearing Corporation hes knowledge that SEC 
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has suspended trading in shares of Canadian Javelin, Ltd. 

55. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 178 through 181. 

56. Deny each and every averment in paragraph 182, and state 
that the rules of the Defendant National Clearing Corporation 
provide chat “the obligation of a Clearing Member to deliver or 
pay for any securities suspended from clearing under the provisions 
of this Rule 13 [which includes suspension of security from the 
list of cleared securities because it has been suspended from 


trading by the Securities and Exchange Commission] whether or not 


delivery is to be accomplished through the facilities of the 


Clearing Corporation, shall not be affected if the transaction was 
entered into the clearing records of a Clearing Center prior to the 
Effective Date of the suspension," 
57. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraphs 183 through 194. 
58. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraphs 195 and 196. 
59. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraph 197. 
60. Deny knowledge or information sufficient to form a 
to the truth of the averments in paragraph 198, 
61. Deny knowledge or information sufficient to form a 
to the truth of the averments in paragraphs 199 through 
62. Admit the averments in paragraphe 204 and 205. 
63. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraphs 206 through 211. 
64. Deny each and every averment in paragraph 212. 
65. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraphs 213 through 221. 
66. Deny knowledge or information sufficient to form a belief 
to the truth of the averments 1° paragraph 222.' 
67. Deny knowledge or information sufficient to form a 


to the “ruth of the averments in parsraph 223. 


A96 


68. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in Paragraphs 224 and 225. 

69. Deny knowledge or information sufficient to form a belief 
to the truth of the averments contained in paragraph 226. 

70. Admit the averments in paragraph 227. 

71. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraphs 228 through 248. 
72. Deny knowledge or information sufficient to form a belief 
to the truth of the averments in paragraph 249, 

73. Deny knowledge or information sufficient to form a belief 


to the truth of the averments in paragraphs 250 through 263. 


ANSWER TO COUNT I OF THE COMPLAINT 


74. Answer the preceding paragraphs of this complaint as 
referred to and reaverred in paragraph 264 of Count I in the same 
manner as each such paragraph has previously been answered. 

75. Deny each and every averment in paragraph 265 except admit 
that Plaintiff purports to bring this action under Count I for 
declaratory relief declaring the Securities Exchange Act of 1934 
and the rules and regulations promulgated thereunder to be uncon- 
stitutional. 

76, Leny every averment paragraph 

77. Deny every averment paragraph 

78. Deny every averment paragraph 

73. Deny every averment - ‘“agraph 

80. Leny every averment paragraph 

81. Deny every averment in paragraph 

82. Deny .¢ every avecment in paragraph 


83. Deny every averment in paragraph 


84. Deny every averment Ts paragraph 


AST 
ANSWER TO COUNT II OF THE COMPLAINT 


85. Answer the preceeding paragraphs of this complaint as 
referred to and reaverred in paragraph 275 of Count II in the 
same manner as such paragraph has previously been answered. 

86. Deny each and every averment in paragraph 276, except 
admit that Plaintiff purports to seek money damages and declara- 
tory relief declaring certain specific acts of the Securities and 
Exchange Commission to be and have been unconstitutional and to 
be and have been arbitrary, capricious, and an abuse of delegated 
authority. 

87. Deny each and every averment in paragraph 277. 

88. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 278. 

89. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 279. 

90. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 280. 

91. Deny. knowledge or information sufficient to form a belief 
as to the truth of each and every averment in paragraphs 281 
through 284. 

92. Deny each and every averment in paragraph 285 

93. Deny each and every averment in paragraph 286. 

94. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 287. 

95. Deny knowledge or information sufficient to form a belief 
as to the tr:th of the averments in paragraph 288. 

ANSWER TO COUNT III OF THE COMPLAINT 


ACCOR 


96. Answer the preceding paragraphs of this complaint as 


referred to and reaverred in paragraph 289 of Count III in the 


same manner as each such paragraph has previously been answered. 
. 
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97. Deny each and every averment in paragraph 290, except 
admit that Plaintiff Purports to bring the action under Sections 
l and 2 of the Sherman Act and Section 3 of tht Clayton Act. 

98. Deny knowledge or information sufficient to form a belief 

to the truth of the averments in paragraph 291. 
99. Deny knowledge or information sufficient to belief 
to the truth of the averments in paragraph 292. 
100. Deny knowledge or information sufficient to 
to the truth of the averments in paragraph 293, 
101, Deny knowledge or information sufficient to 
to the truth of the averments in paragraphs 294. 
102. Deny knowledge or information sufficient to belief 
to the truth of the averments in paragraph 295. 
103. Deny knowledge or information sufficient to belief 
to the truth of the averments in paragraph 296. 
104. Deny each and every averment in paragraph 


105. Deny each ana every averment in paragraph 


ANSWER TO COUNT IV OF THE COMPLAINT 
ar oe ————rsssseEESgS™=@==IIE 


106, Answer the Preceding paragraphs of this complaint as 
referred to and reaverred in paragraph 299 of Count IV in the same 
manner as each such Paragraph has Previously been answered. 

107. Deny each and every averment in Paragraph *° except 
admit that Plaintiff Purports to bring the action under Section 
10(b) of the Securities Exchange Act of 1934 a 4 Securities and 
Exchange Commission Rule 10 (b)-5, as well as common law fraud. 

108. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 301, 

109. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 302. 

110. Deny each and every averment in Paragraph 303. 


111. Deny each and every averment in paragraph 304. 
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ANSWER TO COUNT V OF THE COMPLAINT 


112. Answer the Preceding paragraphs of this complaint as 
referred to and reaverred in paragraph 305 of Count V in the same 
manner as each such paragraph has Previously been asnwered. 

113. Deny each and every averment in paragraph 306, except 
admit that Plaintiff Purports to bring the action under this count 
based upon common law and the doctrine of ancillary jurisdiction. 

114. Deny knowledge or information sufficient to form a belief 
as to the truth of the averments in paragraph 307, 

115. Deny knowledge or information sufficient to form a belief 

to the truth of the averments in paragraph 308. 

116. Deny knowledge or information sufficient to form a belief 


to the truth of the averments in Paragraph 309. 


FIRST AFFIRMATIVE DEFENSE 


117. The Complainant fails to state a claim upon which relief 
can be granted. 


SECOND AFFIRMATIVE DEFENSE 
—_—————eaSSeee—e SE 


118. Primary jurisdiction with respect to the averred causes 
of action asserted under Counts 1 through V of the complaint as it 
relates to Defendant National Clearing Corporation lies with the 
Securities and Exchange Commission by reason of the Provisions of 


the Securities Exchange Act of 1934, 


THIRD AFFIRMATIVE DEFENSE 
—=———————————————S——S—X—X= 


119. The activities of Defendant National Clearing Corporation 
and Defendant National Association of Securities Dealers, Inc. 
were undertaken in order to fulfill the regulatory duties of the 
Defendant National Association of Securities Dealers, Inc. under 
the Securities Exchange Act of 1934 and were subject to the super- 


vision of, and approval by, the Securities and Exchange Commission 
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UNITED STATES DISTRICT COURT 


FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


_—— 


SAMUEL H. SLOAN 
SAMUEL H. SLOAN & CO. 


Plaintiffs 
~against- 
SECURITIES & EXCHANGE COMMISSION , 
UNITED STATES OF AMERICA as the : ANSWER 
SECURITIES & EXCHANGE COMMISSION 
NATIONAL QUOTATION BUREAU, INC. : Civil Action No. 74 Civ. 2792 
BUNKER RAMO CORP. : 
NATIONAL ASSOCIATION OF SECURITIES : ' (TPG) 
DEALERS, INC. : 
DISCLOSURE, INC. 
NATIONAL CLEAF.ING CORPORATION 


Defendants 


ANSWER OF DEFENDANT 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 


Defendant NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC., 
through counsel, states as and for its Answer to the Complaint in this pro- 
ceeding as follows: 

1. Defendant denies each and every allegation contained in Paragraph 
One of the Complaint, except it admits that plaintiff purports to bring this 
action under those authorities specified therein. 

2. Defendant denies each and every allegation of Paragraph Two 
of the Complaint. 

3. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Three through 
Seven of the Complaint. 


4. In answer tc Paragraph Eight of the Complaint, Defendant admits 


that the Securities and Exchange Commission is an agency of the United 


States government, that there are five commissioners who sit as members 


ofthe C: 1ission, arn t said five commissioners are appointed by the 
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and therefore cannot serve as the basis for Plaintiff's anti- 


rust clain, 


FOURTH AFFIRMATIVE DEFENSE 


120. Tk. court lacks jurisdiction over the subject matter of 
the action as it relates to Defendant National Clearing Corporation 
WHEREFORE, Defendant National Clearing Corporation demands 


udgement dismissing the complaint with costs and disbursements. 


BREED, ABBOTT & MORGAN 
55th Floor 

One Chase Manhattan Plaza 
New York, New York 10005 


Attorneys for Defendant 
National Clearing Corporation 


CEws Pho 
Robert J. Wpldow 
National Clearing Corporation 


1735 K Street, N.W. 
Washington, D. C. 20006 


Of Counsel 


Date: December 10, 1974 
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President and confirmed by the Senate; Defendant further states that the 
people of the United States are sovereign. 

5. Defendant states that it is without knowledge sufficient to 
either admit or deny the allegations contained in Paragraph Nine of 
the Complaint. 

6. In answer to Paragraph Ten Defendant denies each and every 
allegation of the first sentence of Paragraph Ten of the Complaint ex- ! 
cept it admits that Defendant Bunker Ramo Corp. is the owner of cer- 
tain equipment which is utilized in the operation of the National As- 
sociation of Securities Dealers Automated Quotation (NASDAQ) System, 
and that certain personnel employed by Defendant Bunker Ramo Corp. 
perform services in connection with the operation of the NASDAQ System. 
Further, Defendant admits that it is an Association of broker/dealers, and 
states that it is a national securities association registered with the Secu- 
rities and Exchange Commission pursuant to Section 15A of the Securities 
Exchange Act of 1934, 15 U.S.C. § 780-3, and, further, Defendant admits 
that it owns all of the outstanding stock of National Cleariug Corporation. 

7. Defendant states t.»' it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraph Eleven of the Com- 
piaint. 

8. Defendant admits the allegations contained in Paragraph Twelve 
of the Complaint except it states that Plaintiff Samuel H. Sloan in the past 
has been registered as a registered repre :2ntative with a member of the 
Defendant Aesociation. 

9. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Thirteen through 
Twenty-Three of the Complaint. 

10. In answer to Paragraph Twenty-Four of the Complaint Defen- 
Cant states that the NASDAQ System became ope-ational in its original 


’ 


form in 1971. 


11. Defendant »“mits the allegations contained in Paragraph Twenty- 


A103 


Five of the Compleint. 
12. Defendant denies each and every allegation contained in Paragraph 
Twenty-Six of the Complaint, except Defendant admits that the NASDAQ Sys- 
tem is an electronic quotation system which, in the case of Level I Service, 
transmits quotations to distributors who in turn distribute quotations to 
broker /dealers and other subscribers, and, in the case of Level II and III 
' Service, permits transmission of quotations entered by market makers to 
other market makers, broker/dealers, and other subscribers. 
13. Defendant states that it is without knowledge sufficient to either te» 
admit or deny the allegations contained in Paragraph Twenty~Seven of 
the Complaint. 
14. Defendant denies each and every allegation contained in Pira- 
graph Twenty-Eight of the Complaint, except that Defendant admits that 
registered market makers authorized to participate in the NASDAQ Sys- 
tem are required to execute a trade for at least a normal unit of trading 
at its quotations as they appear in the NASDAQ System, and that Level 
III Service is available only to registered market makers. Further, De- 
fendant admits that the registration of a market maker becomes effictive 
at the start of business on the second business day tollowing receipt of 
his application for registration, if such registration is accepted and a 
market maker's terminal timely installed. Further, Defencant admits 
that a -egistered market maker desiring to withdraw from the system 
temporarily may do so only with approval, or alternatively be required 
to re-register. 
15. Defendant denies each and every allegation contained in Para- N 
graphs Twenty-Nine through Thirty-One of the Complaint. 
16. Defendant denies each and every allegation contained in Para- 
graph Thirty-Two of the Complaint, except that Defendant admits that . 
registered market makers authorized to participate in the NASDAQ Sys- 


’ 
tem and securities eligible to be aut... ized for inclusion .» \he Syster 


must meet specified standards. Further, Defendant adiaits that a depart- 
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ment of Defendant Association has access to terminals which can control 


all imput into the NASDAQ System, but Defendant denies such department 


is located at 77 Water Street, New York, New York. 


17. Defendant admits the allegations contained in the first sentence of 


Paragraph Thirty-Three of the Complaint. Defendant admits the allegations 
™ contained in the second sentence of Paragraph Thirty-Three of the Com- 
plaint, excent that Defendant denies that a representative bid and asked 
quotation is available for each security in the NASDAQ System. Defendant 
admits the allegations contained in the third sentence of Paragraph Thirty- 
Three o he Complaint, except that Defendant states that NASDAQ Levei II 
Service is received on a NA‘ DAQ terminal. Defendant admits the allegations 
contained in the fourth sentence of Paragraph Thirty-Three of the Com- 
plaint, except that Defendant states that NASDAQ Level III Service is re- 
ceived on a NASDAQ terminal which is not identical to that utilized for 
Level Il Service. 
lb. ‘sndant denies each and every allegation contained in Paragraph 
Thirty-Four of the Complaint except it admits that Schedule D to Defendant 
Association's By-Laws provides that "Levei III Service is available to any 
member which, upon application, :« authorized ... to participate in the 
pd NASDAQ System as a registered market maker." 
19, In answer to Paragraph Thirty-Five cf the Complaint, Defendant 
admits that Article Il, Section 25(s) of its Rules of Fair Practice contains 
ia the provisions as alleged in Paragraph Thirty-Five. 
20. In answer to Pa 1; ---~h Thirty-Six of the Complaint, Defendant 
states that no ‘ormal inte; »: ction of the applicability of Article III, Sec- 


"toon 25 of its Rules of fair Practic. ‘2: market making activity in the 


NASDAQ System has ever been «« ered. 
21. Defendant states that it is without knowledge sufficient to either 


admit or deny the allegations contained in Paragraphs Thirty-Seyen 


through Forty of the Complaint. 
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22. Defendant admits that Paragraphs Forty-One and Forty-Two of the Com- 


plaint constitute a general summary of certain provisions of Defendant's Code 
of Arbitration Procedure. 

23. Defendant denies each and every allegation containea in Para- 
graph Forty-Three of the Complaint. 

24. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Forty-Four and 
Forty-Five of the Complaint. 

25. Defendant denies each and every allegation contained in Para- 


graph Forty-Six of the Complaint. 


26. In answer to Paragraph Forty-Seven of the Complaint, Defen- 


dant admits that all outstending common stock of National Clearing Cor- 
poration is owned by Defendant; Defendant denies each and every re- 
maining allegation contained in Paragraph Forty-Seven of the Complaint. 

27. In answer to Paragraph Forty-Eight of the Complaint, Defendant 
admits that National Clearing Corporatior =--~"!2== <= <i.:ring function on a 
continuous net settlement basis. 

28. Defendant denies each and every allegation contained in Para- 
graph Forty-Nine of the Complaint. 

29. In answer to Paragraph Fifty of the Complaint, Defendant states 
that it is without knowledge sufficient to either admit or deny the alle- 
gations contained in the first sentence of Paragraph Fifty. Defendant 
denies each and every allegation contained in the second sentence of 
Paragraph Fifty of the Complaint. 

30. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Fifty-One through 
Seventy of the Complaint. 

31. Defendant denies each and every allegation contained in Para- 
graph Seventy-One of the Complaint, except Defendant admits that the 
staff of the Securities and Exchange Commission informs a regulatory 


department of the Defendant when a security is suspended from trading, 
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and that department in turn notifies a NASDAQ-related department. 


32. Defendant denies each and every allagation contained in Para- 
graph Seventy-Two of the Complaint, except Defendant admits that De- 
fendant causes quotations in a security subject to a trading suspension 
to be inaccessible in the NASDAQ System. 

33. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Seventy-Three 
through Eighty and Eighty-Two through Eighty-Six of the Complaint, 
there being no paragraph designated Paragraph Eighty-One of the Com- 
plaint. 

34. In answer to Paragraph Eighty-Seven of the Complaint, Defendant 
states that it is without knowledge sv “ficient to either admit or deny the alle- 
gations contained in Paragraph Eighty-Seven, except that Defendart admits 
that it has had an employee named James Yore but denies that such employ- 
ee has ever been involved in the operatio: of the NASDAQ System, and, fur- 
ther, Defendant denies that it had at the time in question an employee named 
Jack Thompson. 

35. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Eighty-Eight through 
One Hundred Seven of the Complaint. 

36. Defendant states that it is without knowledge sufficient to either admit 
or deny the allegations contained in Paragraph One Hundred Fight of the 
Complaint. 

37. Defendant denies each and every allegation contained in Paragraph 
One Hundred Nine of the Complaint and states that all expenses of the NASDAQ 
System are equitably allocated among subscribers in accordance with usage of 
the System and Schedule D of Defendant Association's By-Laws. 

38. Defendant denies each and every allegation contained in Paragraph 


One Hundred Ten of the >mplaint. 


39. In answer to Paragraph One Hundred E! even of the Complaint, De- 
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fendant states that certain rates charged to subscribers to the NASDAQ System 


at the time of its initiation were enumerated in Schedule D to Defendant Associ- 


ation's By-Laws and were governed by a document executed by Defendant 
Bunker Ramo Corporation and Des.ndant National Association of Securities 
Dealers, Inc. 

40. Defendant denies each and every allegation contained in Paragraph 
One Hundred Twelve of the Complaint. 

41. Defendant states that it is without knowledge sufficient to either ad- 
mit or deny the aliegations contained in Paragraphs One Hundred Thirteen 
and One Hundred Fourteen of the Complaint. 

42. Defendant denies each and every allegation contained in Paragraph 
One Hundred Fifteen of the Complaint. 

43. In answer to Paragraph One Hundred Sixteen of the Complaint, De- 
iendant repeats and reasserts the relevant portions of its answer to Para- 
graph Twenty-Eight of the Complaint, as set forth herein above. 

44. In answer to Paragraph One Hundred Seventeen of the Complaint, 
Defendant states that it is without knowledge sufficient to either admit or 
deny the allegations contained in the first sentence of Paragraph One Hun- 
dred Seventeen. In answer to the second sentence of Paragraph One Hun- 
dred Seventeen, Defendant states that Defendant has no established policy 
on the subject matter alleged therein. Defendant states that it is without 
knowledge sufficient to either admit or deny the allegations contained in 
the third sentence of Paragraph One Hundred Seventeen. 

45. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs One Hundred Eighteen 
and One Hundred Nineteen of the Complaint. 

46. Defendant denies each and every allegation contained in Paragraph 


One Hundred Twenty of the Complaint. 


a 
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./, Defendant states that it is without knowledge sufficient to either 


admit or deny the allegations contained in Paragraphs One Hundred Twenty- 
One through Two Hundred Twenty-Eight of the Complaint. 

48. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraph Two Hundred Twenty- 
Nine of the Complaint, except it admits that Triex International Corporation 
has not been quoted in the NASDAQ System since the suspension in question. 

49. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraph Two Hundred Thirty 
through Two Hundred Forty of the Complaint. 

50. Defendant denies each and every allegation contained in Paragraph 
Two Hundred Forty-One of the Complaint. 

51. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Two Hundred Forty- 
Two through Two Hundred Sixty-Three of the Complaint. 

52. In answer to Paragraph Two Hundred Sixty-Four of the Complaint, 
Defendant repeats and reasserts ihe answers set forth herein above to 
Paragraphs One through Two Hundred Sixty-Three of the Complaint. 

53. Defendant states that Paragraph. Two Hundred Sixty-Five through 
Twe ..ndred Seventy-Four of the Complaint constitute assertions by the 
Plaintiff to which an answer by this Defendant is not required, except 
that to the extent such assertions may be found to constitute allegations 
against this Defendant, each and every such allegation is denied. 

54. In answer to Paragraph Two Hundred Seventy-Five of the Com- 
plaint, Defendant repeats and reasserts the answers set forth herein 


: above to Paragraphs One through Two Hundred Seventy-Four of the 


Complaint . 


55. '1 answer to Paragraphs Two Hundred Seventy-Six and Two 
Hun '. -« Seventy~Seven of the Complaint, Defendant states that such 
paragraphs constitute assertions by the Plaintiff to which an andwer by 


this Defendant is not required except that to the extent such assertions 
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may be found to constitute allegations against the Defendant, each and 


every such allegation is denied. 

56. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraph Two Hundred 
Seventy-Eight of the Complaint. 

57, In answer to Paragraphs Two Hundred Seventy-Nine through 
Two Hundred Eighty-Eight of the Complaint, Defendant states that such 
paragraphs constitute assertions by the Plaintiff to which answers by 
this Defendant are noi required except that to the extent such assertions 
may be found to constitute allegatiors 2; ainst this Defendant, each and 
every such allegation is denied. 

58. In answer to Paragraph Two Hundred Eighty-Nine of the Comr \aint, 
Defendant repeats and reasserts the sanwers set forth herein above t. ‘ara~ 
graphs One through Two Hundred Eighty-Eight of the Complaint. 

59. In answer to Paragraph Two Hundred Ninety of t= Compb .., 
Defendant states that such paragraph contains an assertion o -uris 
diction by the Plaintiff to which an answer by this Defendant is not re~ 
quired, except tnat to the extent that such assertion may be found to 
constitute allegations against this Defendant, each and every such ulle~a- 
tion is denied. 

60. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphe Two Hundr sd 
Ninety-One and Two Hundir:d Ninet’-Two of the Complaint. 

61. Defendant denies each and every allegation contained in Para- 
graphs Two Hundred Ninety -Three through Two Hundred Ninety-Eight 
of the Complaint. 

62. In answer to Paragraph Two Hundred Ninety-Nine of the Com- 
plaint, Defendant repeats and reasserts the answers set forth herein 
above to Paragraphs One through Two Hundred Ninety-Eight of th 


Complaint. ’ 
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63. In answer of Paragraph Three Hundred of the Complaint, 


Defendant states that such paragraph constitutes a statement of alleged 
jurisdiction by the plaintiff to which an answer by this Defendant is 
not required, except that to the extent such assertion may be found to 
constitute allegations against tiis Defendant, each and every such alle- 
gation is denied. 

64. Defendant denies each and every ellegation contained in Para- 
graph Three Hundred One of the Complaint. 

65. Defendant states that it is without knowledge sufficient to either 
admit or deny the allegations contained in Paragraphs Three Hundred 
Two and Three Hundred Three of the Complaint. 

66. Defendant denies each and every allegation contained in Para- 
graph Three Hurdred Four of the Complaint. 

67. In answer to Paragraph Three Hundred Five of the Complaint, 


Defendant repeats and reasserts the answers as set forth herein above 


to Paragraphs One through Three Hundred Four of the Complaint. 


68. Defendant states that Paragraph Three Hundred Six of 
the Complaint constitutes an assertion of jurisdiction by Plaintiff to 
which an answer is not required by this Defendant, except to the ex- 
tent that such assertion may be found to constitute allegations against 
this Defendant, each and every such allegation is denied. 

69. Defendant denies each and every allegation contained in 
Paragraphs Three Hundred Seven and Three Hundred Eight of the 
Complaint. 

70. Defendant states that it is without knowledge sufficient to 
either admit or deny the allegations contained in Paragraph Three 


Hundred Nine of the Complaint. 


First Affirmative Defense 
The Compl:.int fails to state a cause of action upon which relief 


can be granted. 


Alll 


Second Affirmative Defense 
The claims a.leged in the Complaint are barred by the applicable 
statutes of limitations and by the doctrine of laches. 
Third Affirmative Defense 
The Court dues not have jurisdiction of the subject matter in this 
proceeding. 
Fourth Affirmative Defense 
Defendant is exempted from application of the anti-trust laws by 
the Securities Exchange Act of 1934, as amended, 15 U.S.C. § 78a et 
seq., generally, and by Section 15A(n) of that act, 15 U.S.C. § 780-3(n), 
specifically. 
Fifth Affirmative Defense 
Any action which may have been taken by Defendant in connection 
with any facts allege< in the Complaint was taken with the acquiescence, 
and under the active oversight, of the Securities and Exchange Commis- 
sion pursuant to its responsibility as established by the Securities Ex- 
change Act of 1934, as amended, 15 U.S.C. § 78a et seq. 
Sixth Affirmative Defense 
Primary and exclusive jurisdiction to adjudicate the allegations 
made against Defendant Association in the Complaint rests with the 
Securities and Exchange Commission under the Securities Exchange 


Act of 1934, as amended, 15 U.S.C. § 78a et seq. 


WHEREFORE, Defendant prays this Court: 
1. To dismiss the Complaint filed herein and award costs to 
the Defendant, and 


2. To grant such other relief as this Court may deem appropriate. 


NATIONAL ASSOCIATION OF SECU- 
RITIES DEALERS, INC. 
Defendant ’ 


Dennis C. Hensley 
1735 K Street, N. W. 
Washington, D.C. 20096 


Of Counsel: 


BREED, ABBOTT & MORGAN 
| “th Floor 
ne Chase Manhattan Plaza 
iNew York, New York 10005 


{ Dated: December 10, 1974 


i 


follows: 
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| UNITED STATES DISTRICT COURT “sf 
i| SOUTHERN DiSTRICT OF NEW YORK — 
| Big ice esac 
SAMUEL H. SLOAN 
| SAMUEL H. SLOAN & CO., 
Plaintiffs, 
: ANSWER OF 
~against- DISCLOSURE INC. 
} : 
SECURITIES AND EXCHANGE COMMISSION, 74 Civil 2792 
| UNITED STATES OF AMERICA as the : (TPG) 
SECURITIES & EXCHANGE COMMISSION, 
NATIONAL QUOTATION BUREAU, INC., : 
BUNKER RAMO CORP., NATIONAL 
| ASSOCIATION OF SECURITIES DEALERS,  : 
| INC., DISCLOSURE INC., and 
| NATIONAL CLEARING C’RP., 
Defendants. 
ee 
Defendant Disclosure Inc., by its attorneys Willkie 
| 
|| Farr & Gallagher, answers the amended complaint ("Complaint") as 
! 
| 
} 
| 


1. Denies knowledge or information sufficient to form 


\° belief as to the truth of each and every allegation contained in 


Paragraphs 1 through 10 of the Complaint. 


2. Admits the allegations contained in -aragravh 11 of 
the Complaint. 


— 
a belief as to the truth of each and every allegation contained 
in Paragraphs 12 tnrough 24 of the Complaint. 


4, Admits upon information and belief the allegations 


of Paragraphs 25 and 26 of the Complaint. 
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3. Deries knowledge or information sufficie:.t to form 
| 
| 5. Denies knowledge or information sufficient to form 

| & belief as to the truth of each and every allegation contained 

| 


in Paragraphs 27 through 34 of the Complaint. 


6. Denies each and every allegation contained in 
Paragraph 35 of the Complaint, and respectfully refers the Court 
to Article III, Section 25 of the Rules of Fair Practice of the 


NASD for the terms thereof. 


7. Denies knowledge or information sufficient to form 
a belief as to the truth of each ond every allegation contained 


in Paragraphs 36 through 40 of the Complaint. 


8. Denies each ane every allegation contained in 


9. Denies knowledge or information sufficient to form 


a belief %s to the truth of each and every allegation -contai.ed 


in Paragraphs 44 through 49 of the Complaint. 
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10. Denies knowledge or information sufficient to 
form a telief as to the truth of each and every allegation 
contained in } .r*gra,.”"s 50 and 51 of the Complaint, and re- 


spectfully refers :1e Court to the rv'les there referred to for 


the terms thereof. 


ll. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 


contained in Paragraphs 52 through 80, 82 thi-vugh 21° of the 
Complaint. 


12. Denies each and every allegation contained in 
Paragraph 213 of the Complaint, except admits that certain of 
Disclosure Inc.'s copying services are proviced at the rate of 
15 cents per page, and tuat certain material may be obtained in 
the public reference rooms of the Securities and Exchange Com- 


mission at 10 cents per copy. 


13. Denies each and every allegation contained in 
Paragraph 214 of the Complaint, except admits Disclosure Inc. 


has a contract with the Office of Records and Services of the 


w 


ecurities and Exchange Commission awarded October 27, 1972, and 
respectfully refers the Court to that contract as amended for 


the terms thereof, 


14. Denies the allegations of Paragraph 215 of the 
Complaint. 
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Complaint. 


16. Denies knowledge or information sufficient to 
form a beltef as to the truth of each and every allegation 


contained in Paragraphs 217 through 263 of the Complaint. 


17. In answer to Paragraph 264 of the Complaint, 
Disclosure Inc. repeats and realleges each and every denial, 


admission and averment heretofore made in response to 


Paragraphs 1 through 263 of the Complaint. 


18. Denies owledge or information sufficient to 
form a belief as to the truth of each and every allegation 


contained in P*ragraphs 265 through 274 of the Complaint. 


19. In answer to Paragraph 275 of the Complaint, 
Disclosure Inc. repeats and realleges each and every denial, 


| 
15. Admits the allegations of Paragraph 216 of the 
admission and averment herecofore made in response to Para- 


graphs 1 through 274 of the Complaint. 


20, Denies knowledge or information sufficient to 


form a belief as to the truth of each and every allegation con- 


tained in Paragraphs 276 through 288 of the Complaint. 


21. In answer to Paragraph 289 of the Complaint, 


Disclosure Inc. repeats ana realleges each and every denial, 


admission and averment heretofore made in response to Para- 


graphs 1 through 268 of the “:mplaint. 
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22. Denies knowledge or information sufficient to forma 


a belief as to the truth of each and every allegation contained 


in Paragraphs 290 through 296 of the Complaint. 


23. Denies knowledge or information sufficient to form 


a belief as to the truth of each and every allegation contained 


refer to Disclosure Inc. 


24. Denies each and every allegation contained in 


\| 
i} 
| 
| 
| in Paragraph 297 of the Complaint, except denies insofar as they 
Paragraph 298 or the Complaint. 


25. In answer to Paragraph 299 of the Complaint, 


| Disclosure Inc. repeats and realleges each and every denial, 


1 through 298 of the Complaint. 


26. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 


contained in Paragraphs 300 through 304 of the Complaint. 


| 

on and averment heretofore made in response to Paragraphs 
} 

| 27. &In answer to Paragraph 305 oi the Complaint, 


| 


Disclosure Inc. repeats and realleges each and every denial, 


admission and averment heretofore made in response to Paragraphs 


1 through 304 of the Complaint. 


28, Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation con- 


tained in Paragraphs 306 through 309 of the Complaint. 


FOR A FIRST COMPLETE AFFIRMATIVE DEFENSE 
DISCLOSURE INC. ALLEGES: 


29. The Complaint fuils to state a claim upon which 


y 
relief can be granted. 


WHEREFORE, Disclosure Inc. requests judgment dismissing 
the Complaint awarding costs to it, and such other and further 


reliei as to the Court seems just and proper. 


Dated: New York, New York 


December /o , 1974 


Office and P.O. Address 
One Chase Manhattan Plaza 
New York, New York 10005 
(212) 248-1000 


Attorneys for Defendant 
Disclosure Inc. 


ww ~~ 
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UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN, 
Plaintiff,» 74 Civil 2792 (TPG) 


Ve 


SECURITIES AND EXCHANGE COMMISSION, = 
et ah, 8 o 

as 

Defendants, : a 

inti ma 
STATE OF NEW YORK ) a 
) 8s.: me 

— 


COUNTY OF NEW YORK ) 

CAROL A. KILHENNY, being duly sworn, deposes and says: 

l. I am over 21 years of age and am employed by the 
U.S. Securities and Exchange Commission in its New York 
Regional Office as an attorney. 

2. On December 11, 1974 I caused to be mailed a copy 
of the Answer to the following: 

Samuel H. Slvan 


120 Liberty St. 
New York City, N.Y. 10006 


Dated: New York, New York 
December 11, 1974 


CERTIFICATE OF SERVICE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN 
SAMUEL H.. SLOAN & CO., 


Plaintiffs, 
~against- 74 Civil 2792 
: (TPG) 
SECURITIES AND EXCHANGE COMMISSION, 
UNITED STATES OF AMERICA as the 2 
SECURITIES & EXCHANGE COMMISSION, ANSWER 
NATIONAL QUOTATION BUREAU, INC., $ 
BUNKER RAMO CORP., NATIONAL ASSOCI- 
ATION OF SECURITIES DEALERS, INC., 
DISCLOSURE INC., and NATIONAL 
CLEARING CORP., 


Defendants. 


The Defendant National Quotation Bureau, Inc. (the 
“Defendant"), by its attorneys, Rogers & Wells, answers the 
averments contained in the Plaintiffs' Amended Complaint of 


October 21, 1974 (the "Complaint"), as follows: 


1. Defendant denies each and every averment con- 
tained in Pars. :aph 1 of the Complaint, except that Defendant 
admits that this action purports to be brought pursuant to 
the Securities Exchange Act of 1934, Section 4 of the Sherman 
Act, Section 4 of the Clayton Act, the law of the State of 
New York and common law. 


2. Defendant denies each and every averment con- 


tained in Paragraph 2 of the Complaint. 


3. Upon information and belief Defendant admits 
the averments contained in Paragraph 3 of the Complaint. 
4. Defendant lacks knowledge or information suffi- 


cient to form a belief as to the truth of averments contained 


Ale2l 


in Paragraph: 4, 5, 6 and 7 of the Complaint. 
5. Defendant denics cach and every averment con- 
tained in Paragraph 8 of «he Complaint, except Defendant 
admits that the Securities and Exchange Commission is an aa 
agency created by federal statute and Defendant refers to 
the terms of the statute creating the Securities and Exchange 
| ; 
| 
| 


6. Defendant admits the averments contained in 


7. Defendant lacks knowledge or information suffi- 
cient to form a belief as to the truth of the averments 
contained in Paragraphs 10, 11 and 12 of the Complaint. 


8. Defendant admits the averments contained in 


Paragraph 13 of the Complaint. 


| 
| commfssion for the particulars of its creation and existence. 
Paragraph 9 of the Complaint. 
| 


9. Defendant lacks knowledge or information suffi- 
| Clent to form a belief as to the truth of the averments con- 


| tained in Paragraph 14 of the Complaint. 


i 

| 

10. Defendant admits the averments contained in 
Paragraphs 15, 16 and 17 of the Complaint. 

ll. Defendant admits the averments contained in 
Paragraph 18 of the Complaint. 

12. Defendant denies each and every averment con- 
tained in Paragraphs 19 and 20 of the Complaint. 

13. Defendant lacks knowledge or information suffi- 
cient to form a belief as to the truth of the averments 
contained in Paragraphs 21, 22 or 23 of the Complaint, except 
Defendant admits that the Defendant does discourage broker- 


dealers from submitting listings in its publications when 


those listings are r.-+ intended to advise other broker- 


Gealers of the vossible existence of a market; and Defendant 


Al22 

admits that plaintiff Samuel H Slcun ¢& Jo. has caused its 
name to be listed in various pubiications of the Defendant. 

14. Defendant lacks knowledge cr infoimation 
sufficient to form a belief as to the truth of the ave~-ments 
contained in Paragraphs 4%, 25, .26.7:27, 28; 29, 36, 3%, 32; 
33, 34,35, 36,37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 
48, 49 and 50 of the Complaint. 

15. Defendant lacks knowledge or information suffi- 
cient to form a belief as to the truth of the averments 


contained in Paragraph 51 of the Complaint, except Defendant 


admits that the Securities and Exchange Commission has promul 


gated Rule 15c 2-11. 

16. Defendant admits the averments contained in 
Paragraph 52 of the Complrint. 

17. Defendant denies each and every averment con- 
tained in Paragraph 53 cf the Complaint, except Defendant 
admits that it developed [orm 211 as an aid to its subscribin 
broker-dealers and the: in attempting to provide this service 
for its subscribing brolj.er-dealers the Defendant did consult 
with the Securities and Exchange Commission. 

18. Defendant denies each and every averment con- 

| tained in Paragraph 54 of the Complaint. 

19. Defendant admits the averments contained in 
Paragraph 55 of the Complaint. 

20. Defendant denies each and every averment con- 
tained in Paragraph 56 cf the Complaint, except Defendant 
admits that copies of completed Forms 211 which are re. sived 
by Defendant are forwarded to the Securities and Exchange 
Commission. 

21. Defendant lacks knowledge or information suffi- 


cient to form a belief as to the truth of the averments 


Aso) 


| contained in Paragraphs 57, 58, 59, 60, 65, 


66, 67, 68, 69, 70, 71, 72, yt ie 3. Ve 78, 79, 80, 
82, 83, 84, 85, 86, 87, 88, °S, 91, 93 and 94 of the 
Complaint, except Defendant admits that Securities and 
Exchange Commission has suspended trading at various times 
in the securities of Continental Vending Machine Corp. anc. 
Albro Industries, Inc. and refers to the public records of 
the actions of the Securities and Exchange Commission for 
the specific dates and reasons therefor. There is no Para- 
| graph 81 in the- Complaint. 

22. Defendant denies each and every averment con- 
tained in Paragraphs’ 95, 96, 97, 98 and 99 of the Complaint, 
except Defendant admits that plaintiff Samuel H. Sloan & Co. 
did appiy for admission to Defendant's services in December 
1971; that **e Defendant required Samuel H. Sloan & Co © pe 
listed as Samuel H. Sloan & Co. because that was how plain- 
tiff was listed in the directory of register:4 broker-dealers 
of the Securities and Exchange Commission. 

23. Defendant lacks knowledge or information 
sufficient to form a belief as to the truth of the averments 
contained in Paragraphs 100, 101, 102, 103, 104, 105, 106, 
107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 
119, 120, 121, 122 and 123 of the Complaint. 

24. Defendant denies each and every averment con- 
tained in Paragraphs 124, 125, 126, 127, 128 and 129 of the 
Complaint, except Defendant admits that from time to time 
plaintiff was in arrears with respect to the payment of its 
subscription bills and that it is the policy of the Defendant 
to transmit dated invoices setting forth the amount in arrears 


and required to be paid; and further, it is the pclicy of the 


Al24 
Defendant not to contact a subscriber unless its bill is 90 
days or more overdue or unless the Defendant has reason to 
believe that a subscriber is about to go out of business. 

25. Defendant lacks knowledge or information suf- 
ficient t orm a belief with respect to the truth of the 
averments contained in Paragraph 130 of the Complaint. 

26. Defendant admits the averments contained in 
Paragraph 131 of the Complaint. 

27. Defendant denies each and every averment con- 
tained in Paragraphs 132, 133, 134 and 135 of the Complaint, 
except Defei ‘ant admits that at one tiie the plaintiff owed 
Defendant approximately $1,755.87, but that in or about the 
first week of December 1974 plaintiff paid the aforesaid 
$1,755.87; and further, that at or about that same time the 
plaintiff paid for his subscriptions through July 1, 1975 in 
the amount of $436.32. 

28. Defendant lacks knowledge or information suffi- 
cient to form a belief as to the truth of the averments con- 


tained in Paragraphs 136, 137, 138, 139, 140, 141, 142, 143 


and 144 of the Complaint. 


29. Defendant admits the averments contained in 
Paragraph 145 of the Complaint. 

30. Defendant lacks knowledge or information suffi- 
ient to form a belief as to the truth of the averments 
ontained in Paragraph 146 of the Complaint. 

31. Defendant admits the averments contained in 
Paragraph 147 of the Complaint. 

32. Defendant lacks knowledge or information suffi- 


sient to form a belief as to the truth of the averments 


» 


| 
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contained in Paragraphs 148, 149, 150, 151, 152 and 153 of 
the Complaint. 

33. Defendant admits the averments contained in 
Paragraph 154 of the Complaint. 

34. Defendant denies each and 2very averment 
contained in Paragraphs 155 and 156 of «he Complaint. 

35. Defendant lacks knowledge or information 
sufficien: to form a belief as to the truth of the averments 
contained in Paragraphs 157, 158, 159, 160, 161, 162, 163, 
164, 165, 166 and 167 of the Complaint, except Defendant 
admits that the Securities and Exchange Commission has from 
time to time suspended trading in the securities of Pelorex 
Corp. and Rolls Royce Ltd. ADR's and refers to the public 
records of the Securities and Exchange Commission for the 
specific dates and reasons therefor. 

36. Defendant admits the averments contained in 
Paragraph 168 of the Complaint. 

37. Defendant lacks knowledge or information suf- 
ficient to form a belief as to the averments contained in 
Paragrar*s 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 
179, led, 181, 182, 183, 184, 185, 186, 187, 188, 189 and 190 
of the Complaint, except Defendant admits that on various 
occasions the Securities and Exchange Commission has suspend- 
ed trading in Canadian Javelin Ltd. and refers to the public 
records of the Securities and Exchange Commission for the 
specific dates and reasons therefor. 

38. Defendant admits the averments contained 1:1 
Paragraph 191 of the Complaint. 

39. Defendant lacks knowledge or information suf- 


A126 


contained in Paragraphs 192, 193, 194, 195, 196, 197, 198, 
199, 200, 201, 202, 203, 204 and 205 of the Complaint, except 
Defendant admits that the Securities and Exchange Commission 
has suspended trading in the securities of Hemisphere Hotels 
Corp., International Hydrolines Inc., Sheffiels Watch Corp. 
and Stirling Homex Corp. and refers to the public records of 
the Securities and Exchange Commission for the specific dates 
and reasons therefor. 

40. Defendant admits the averments contaired in 
Paragraphs 706 and 207 of the Complaint. 

41. Defendant lacks knowledge or information suf- 
ficient to form a belief as to the truth of the averments 
contained in Paragraphs 208 and 209 of the Complaint. 

42. Defendant admits the averments contained in 
Paragraph 210 of the Complaint. 

43. Defendant lacks knowledge or information suf- 
ficient to form a belief as to the truth of the averments 
contained in Paragraphs Aad y. 222, 213, 234, 215, 216, ail, 
218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 
230 and 231 of the Complaint, except Defendant admits that 
on at least one occasion prior to the date hereof the 


Securities and Exchange Commission suspended trading in tue 


common stock of Triex International Corp. and refers to the 


public files of the Securities and Exchange Commission for th 
specific date and reasons therefor. 

44. Defendant admits the averments contained in 
Paragraphs 232, 235 and 236 of the Complaint. 

45. Defendant lacks knowledge or information suf- 
ficient to form a belief as to the truth of the averments 
contained in Paragraphs 233, 234 and 237 of the Complaint. 


46. Defendant denies each and every averment 


-_—— 


contained in Paragraph 238 of the Complaint, except Defendant 


admits that Sloan was told that he would not be permitted to 
list quotations for any securities in Defendant's services 
unless and until it was a subscriber to those services. 

47. Defendant lacks knowledge or information 
sufficient to form a belief as to the averments contained in 
Paragraphs 239 and 240 of the Complaint, except Defendant 
refers to the contents of Paragraph 27 of this answer, in 
which Defendant points out that the plaintiff has paid in 
full for its subscription to the Defendant's services 
through July 1, 1975; Defendant admits that plaintiff sub- 
mitted a Form 211 to Defendant for the stock of Triex 
International Corp. on December 16, 1974. 

48. Defendant denies each and every averment 
contained in Paragraph 241 of the Complaint. 

49. Defendant lacks knowledge or information 
sufficient to form a belief as to the averments contained in 
Paragraphs 242, 243, 244, 245, 246, 247, 248, 249, 250, 251, 
252, 253, 254, 255, 256, 257, 258, 259, 260, 261, 262 and 263 
of the Complaint. 

50. With re.pect to Paragraph 264 of the Complaint, 
Defendant repeats and realleges the denials and averments of 
Paragraphs 1 to 49 hereo# with the same force and effect as 
if fully set forth. 

51. Defendant lacks knowledge or information 

ufficient to form a belief as to the truth of the averments 
ere in Paragraphs 265, 266,267, 268, 269, 270, 2725 
| 572, 273 and 274 of the Complaint. 
52. With respect to Paragraph 275 of the Complaint, 


Nefendant repexts and realleges the denials and averments 
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of Paragraphs 1 to 51 hereof with the same force and effect 
as if fully set forth. 

53. Defendant lacks knowledge or information | 
sufficient to form a belief as to the truth of the averments | 
contained in Paragraphs 276, 277, 278, 279, 280, 281, 282, 
283, 284, 285, 286, 287 and 288 of the Complaint. 

54. With respect to * vagraph 289 of the Complain 
Defendant repeats and reallege: <ne denials and averments of 
Paragraphs 1 to 53 hereof with the same force and effect as 
if fully set forth. 

55. Defendart denies each end every averment 
contained in Paragraphs 290, 291 and 292 of the Complaint. 

56. Defendant lacks knowledge or information 
sufficient to form a belief as to the averments contained 
in Paragraphs 293, 294, 295.and 296 of the Complaint. 


57. Defendant denies each and every averment 


et 


contained in Paragraphs 297 and 298 of the Complaint. 
58. With respect to Paragraph 299 of the Complaint, 

| 

Defendant repeats and realleges the denials and averments of | 


Paragraphs 1 to 57 hereof with the same force and effect as 


if fully set forth. 


59. Defendant denies each and every averment con- | 
tained in Paragraphs 300, 302 and 304 of the Complaint. 
60. Defendant lacks knowledge or information 
sufficient to form a belief es to the averments contained 
4m Paragraphs 301 and 303 of the Complaint. 
61. With respect to Paragraph 305 of the Com- 
plaint, Defendant repeats and realleges the denials and 


averments of Paragraphs 1 to 60 hereof with the same force 


and effect as if fully set forth. 


“msecz 


62. Defendant lacks knowledge or information 


sufficient to form a belief as to the averments contained 
in Paragraphs 306, 307 and 308 of the Complaint. 

63. Defendant denies each and every averment 
contained in Paragraph 309 of the Complaint. 

AS AND FOR A FIRS™ COMPLETE 
. AFFIRMATIVE DEFENSE: 

64. The Complaint fails to state any claim upon 

which relief may be granted by this Court. 
AS AND FOR A SECOND COMPLETE 
AFFIRMATIVE DEFENSE: 

65. This Court lacxs.jurisdiction to render any 
declaratory judgment with respect to plaintiffs’ allegations | 
of amounts due and owing to Defendant in that the plaintiffs | 
owe no sums to Defendant for subscriptions to the Defen- 


dant's services. 


WHEREFORE, National Quotation Bureau, Inc. aemands 
judgment of this Court dismissing the Amended Complaint and 
awarding costs to it and such other and further relief as 


to this Court may seem just and proper. 


Dated: December 20, 1974 


ROGERS & WELLS 


if 
By i s a ae 
A Member o e Firm 
Attorneys for Defendant 
National Quotation Bureau, Inc. 
200 Park Avenue 
New York, New York 10017 


Tel.: (212) 972-7000 


UNITED STATES DISTRICT COURT FILED 
SOUTHERN DISTRICT OF NEW YORK JAN 1 4 975 


SAMUEL H. SLOAN, 
SAMUEL H. SLOAN & CO., 
Plaintiffs, 
~against- 74 Civil 2792 
SECURITIES AND EXCHANGE COMMISSION, TPG 
UNITED STATES OF AMERICA as the 


SECURITIES AND EXCHANGE COMMISSION, TEMPORAKY RESTRAINING ORDER 
NATIONAL QUOTATION BUREAU, INC., and 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, ORDER TO SHOW CAUSE 


INC., , . 
BUNKER RAMO CO&P., DISCLOSURE, INC. Fie pacl/4/nan 


NATIONAL CLEARING C7RP., pany ¢7/ a 


Defendants. 


On the motion of the plaintiff, Samuel H. Sloan, and upon the 

annexed affidavit of Samuel H. Sloan sworn to the 10th day of January, 1975 

and upon the summons and complaint in this action and upon all the papers 

and proceedings had herein and it appearing that defendant National Quotation 

Bureau, Inc., unless restrained will continue to refuse to permit the plaintiff 

to list his name in the pink sheets published by the National Quotation. dureau, 
Sine. and it appearing that a cause of action exists againet the National 
protatton Bureau, Inc. for violations of the Clayton Act and the Sherman Act 
Ona that, unless restrained, the Nationel Quotation Bureau, Inc. will cause 


nate and irreparable injury,loss and damage to the plaintiff herein, it 


«9 hereby 


Ve ORDERED that defendant National Quotation Bureau, Inc. show cause before 
( 30f Mm. 
the Hon, Thomas P. Griesa on ee 1975 me n ae tales 


the United States Courthouse, Foley Square, New York, N.Y. or as soon thereafter 


—_ 


s 
a 
. 
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as the matter may be heard why a preliminary injunction pursuant to Rule 65 


F. R. Civ. P. should not be granted as requested by the plaintiff, 


AND IT IS FURTHER ORDERED that personal service by Samuel H. Sloan 


of the within order shall be stented on poem: & Wells, i el for the 


ey Oe oe 


UNITED STATES herent. [cr JUGckeO—~S~S 


National Quotation Bureau, Inc. by? BAY on January / = oe 


Dated: New York, New York 
January 10, 1975 


~-<4*-—— 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN, 
SAMUEL H. SLOAN & CO., 
Plaintiffs, 74 Civil 2792 
~against- TPG 
SECURITIES AND EXCHANGE COMMISSION, AFFIDAVIT IN SUPPORT 
UNITED STATES OF AMERICA as the OF PLAINTIFFS’ MOTION 
SECURITIES AND EXCHANGE COMMISSION, FOR A TEMPORARY RESTRAINING 
NATIONAL QUOTATION BUREAU, INC., ORDER AND A PRELIMINARY 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INJUNCTION 
INC., BUNKER RAMO CORP., DISCLOSURE, INC., 
NATIONAL CLEARING CORP., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


SAMUEL H. SLOAN, being duly sworn, deposes and says: 

1. I make this affidavit in support of a mction for a temporary 
restrainin~ order and a preliminary injunction against defendant National 
Quotaticn Bureau, Inc. ("'NQB"). 

2. In early December, 1974, I paid a check to the NQB in the amount 
of $1,755.87 and a subsequent check in the amount of $436.32 . As 
a result of these payments I became a paid up subscriber to the pink sheets 
until July 1, 1975. 

3. During the week ‘:0m December 17, 1974 ot December 23, 1974, I 
submitted, according to my count, 373 Forms 211 to the NQB. These Forms 211 
are essentially listing applications for securities not regularly listed in 
the pink sheets. 


4. I understand that approximately 50 of these applications were un- 
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necessary because the securities in question were already in the pink sheets. 
A few others had mistakenly been submitted unsigned by me, and a few more 


were the subject of a name change. With those exceptions ill 373 Forms 211 


were accepted by the NQB and the securities in question were duly published 


in the pink sheets except for approximately 17 securities which the NQB 
apparently refused to list because these securities were currently subject 
to a suspension of trading by the S.E.C. 

5. On December 30, 1974, the S.E.C. commenced an injunctive 
proceeding entitled S.E.C. v. Sloan et ano, 74 Civil 5729 (RJW) and obtained 
a temporary restraining order against me on that date. On January 8, 1975 
this order was extended by Judge Griesa, the Part I Judge, until January 17, 
1975. 

6. It appears that on December 31, 1974, the S.E-C. served a copy of the 
temporary restraining order on the NQB and directed the NQB by telephone not 
to list my name under any securities. In any event, the present situation 
is that the NQB will not take my listings while the TRO is in effect even 
though I am a pa’. subscriber to the NQB. 

7. According to Judge Werd's order, I am restrained from initiating 
over-the-counter quotations. The fact is that I have no intention or present 
desire to list quotations in the pink sheets. I am quite eatisfied to list 
my name only in the pink sheets. Specifically, Rule 15c2-11, the i sle on 
which the S.E.C. bases this part of its injunctive action, only prohibits 
the publication of actual quotations. There is nothing in the rule to prohibit 

security " 
a broker from listing a particular/"in name only or without a bid or on 
asked quotation regardless of how much or how little information is publically 


available. For this reason, the listings which I desire to insert in the 
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pink sheets could not possibly violate Rule 15c2-11. 

8. The reason that all of this was necessary was because of « rule 
which the NQB imposes on all of its subscribers which is that the initial 
listing of any security must contain a bid or an asked quotation. The reason 
the NQB does this is to obtain prices which it can publish in its semi-annual 
National Stock Summary which it sells to banks and brokers. Once an initial 
quotation has been listed in the pink sheets, the NQB can and does permit 
its subscribers to continue to make listings on an "in name only" basis 
indefinitely. 

9. It is clear that the NQB is operating in violation of the Sherman 
and Clayton Acts because it has no competition and there is no other place 
where I can list low priced over-the-counter securities. If this order is 
not granted, I will suffer irreparable injury because I will be effectively 
prohibited from buying and selling the securities which I desire to list. 

The NQB, on the other hand, will suffer no injury and will, in fact, be 
fulfilling its obligation to me as a subscriber. 

10. No prior application has been made for the relief requested herein. 

WHEREFORE, the undersigned respectfully prays that this court grant 
a temporary restraining order and a preliminary injunction enjoining the 
NQB from refusing to list the name of the plaintiff in the pink sheets under 


any security. 


Sworn to before me this 
10th day of January, 1975 


ROBERTA E. FISHBEIN 


NOTARY PUL.IC. STATE OF NEW YORK worsROBERT A . 
a2 Y Pusi, a Fis; 
a c, HB 
QUALIFIED». aunty Ouarse,, 80 raves A Nene 
GOMMISSION BAP inne et 3 Com — IN NE 4‘Buaa RK 


d Wy 
iN ExPines Mam COUNTY 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN 
SAMUEL H. SLOAN & cp. 


Plaintififis 
-against- | 


SECURITIES & EXCH"NGE COMMISSION 2 
UNITED STATES OF #MERICA as: tne : 74 Civil 2792 
SECURITIIiS & EXCHANGE COMMISSION : (TPG) 
NATIONAL QUOTATIO/] BUREAU, INC. 4 
BUNKER RAMO CORPO RATION 
NATIGNAL ASSOCIATION OF SECURITIES 
DEALERS, INC. : 
DISCLOSURE, INC. AFFIDAVIT 
NATIONAL CLEARING: CORPORATION $ 


Defendaits 


DISTRICT OF COLIIMBIA)ss.: 
JOHN H. HONGES, JR., being duly sworn, says: 
1. I ama Senior Vice-President of Defendant National 


Association of Securities Dealers, Inc., and make this affidavit 


~ ee ee 


in support) of the motions of De“’endants National Association of 


Securities Dealers, znc..; Bunker Ramo Corporation and National 


— 


Clearing Corporation pursuant to Rule 12 of the Federal Rules 


of Civil et 9 of the Federal Local District 


Court Rules, tc, dismiss )the Complaint herein with respect to all 


three Defendants on the grounds that the Court lacks jurisdiction 
over the subject matter of the Complaint and tuut Plaintiffs nave 
failed to state a claim upon which relief can be granted. 

2. I have been an employce of Defendant National Association 
of Securities Dealers, Inc. during the entire period of time 
within which the Plaintif'fs' allegations fall. By reason of my 
personal knowledg2, I am fully familiar with the facts stated 
herein. 

3. During the implementation of the National Association of 


Securities Dealers, Inc.'s automated quotation system, owned by 


A136 

pefendant Bunker Ramo Corporalion and operated in accordance with 
the rules of Defendant National Association of Securities 
Dealers, Inc. and as part of the Defendant National Association 
of Securities Dealers, Inc. continuing policy to make public 
the means by which the Defendant National Association of 
Securities Dealer, Inc. provides services in the automated 
quotations area, the attached pamphlets were widely distributed 
to National Association of Securities Dealers, Inc. member firms, 
and other interested parties. 

4. The attached pamphlets are tru and exact copies of 
the pamphlets disseminated to the public as stated above. 

5. The attached pamphlets describe how the National 
Association of Securities Dealers’ automated quotation system 


operates and plans for future enhancements to it. 


Sworn to before me this 
January, 1975. 


My Commission Fxpires: Gail se LPT9 
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INIYED STATES DISTRICT COURT te 
SOUTHERN DISTRICT OF NEW YORK a 
eee em eee eee wee ere rer ow wn X 


tinivunas~ 


2 


SAMUEL H. 
SAMUEL H. 


SLOAN 
SLOAN & CO. 


Plaintiffs 


-against- 


SECURITIES & EXCHANGE COMMISSION : 74 Civil 2792 

INITED STATES OF AMERICA as the : (TPG) 
SECURITIES & EXCHANGE COMMISSION : 

NATIONAL QUOTATION BUREAU, INC. 

BUNKER RAMO CORPORATION 

VATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

DISCLOSURE, INC. 

NATIONAL CLEARING CORPORATION 


Notice of Motivi 

To Dismiss and Motion 
for Judgment on the 
Pleadings. 


os 08 68 08 08 oe of « 


Defendants 


PLEASE TAKE NOTICE 


THAT, 


upon the annexed affidavit of Robert J. Woldow 


sworn to on the 30th day of January, 1975, the annexed affidavit 


»€ Gordon S. Macklin sworn to on the 30th day of January, 3.975 


and the annexed affidavit of John #. Hodges, Jr. sworn co on 


tne 29th day of January, 1975, and the exhibits attached hs-reto, 


he Summons, 


the Ainended Complaint and the Answers and upon the 
prior proceedings had herein the undersigned Vefendants, National 
Association of Securitics Dealers, Inc., National Clearing 


Sorporation and Bunker Ramo Corporation, will move at the United 


States District Court for the Southern District of New York in 


Foley Square, New York, Jew York before the lionorable Judge 


homas P. Griesa in Room 129 on February 14, 1975 at 4:30 p.m., 


or as soon thereafter as Counsel can be heard, for an ordcr 


pursuant to Rule 12(b) of the Federal Rules of Civil Procedure: 


and Rule 9 of the Federal Loca! Court Rules for the Souchern 


istrict of New York dismissing the Complaint herein, or in the 


alternative 


for an order pursuant to Rule 12(c) of tie lederal 


Rules of Civil Procedure and Rule 9 of the Federal Local Court 


Rules for the Southern 


Jistrict of Jew York rendering judgment 


on the pleadings for the Defendants named herein on tiv grounds 
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that this Court lacks jurisdiction oval the subject matter and 


for such other relief as to the Court may seem just and proper. 


January 31, 1975 
ashington, D. C. 


Respectfully submitted, 


Lope dome 
— Se ae oe 
Lloyd/J/ Lerrickson 


Senior Vice President & 

General Counsel 

National Association of Securities 
Dealers, Inc. 

1735 K Street, N.W. 

Washington, D. C. 20006 
202-833-7370 


Vice Presigent & General Counsel 
National Clearing Corporation 
1735 K Street, N.W. 

Washington, D. ©. 20006 


202-833-7150 
Of Counsel: Attorneys for Defendants 
National Association of Securities 
Breed, Abbott & Morgan Dealers, Inc. 
1 Chase Manhattan Plaza National Clearing Cor:< ration 
ew York, New York 10005 Bunker Ramo Corporation 


O: Samuel H. Sloan 
Plaintiff pro se 
120 Liberty Street 
New York, New York 10006 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


L, 
{ JAN31 197 
SAMUEL H. SLOAN, “$0. oF May 
Plaintiff, ; 
| Docket No. 74 Civil 2792. (TPG) 


ve 
‘MOTION TO DISMISS OR FOR 
SECURITIES AND EXCHANGE COMMISSION, et al., SUMMARY JUDGMENT 


Defendants. 


For reasons set forth in the attached memorandum of law, the 


defendant Securities and Exchange Commission respectfully moves the Court 
NN 
————— 


for dismissal of this action against it for lack of jurisdiction and for 
je — ———— al 


failure to state a claim upon which relief can be granted pursuant to 


Rule 12(b) of the Federal Rules of Civil Procedure or in the alternative 


for summary judgment. 


Respectfully submitted, 


PAUL (sO 
Assoccts uz Counsel 


eens 
™ 
a 


Al4o : 


UNITED STATES DISTRICT COURT . “7, 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN 
SAMUEL H. SLOAN & CO. 
Plaintiffs : 
~against- 
SECURITIES & EXCHANGE COMMISSION : 
UNITED STATES OF AMERICA as the 74 Civil 2792 
SECURITIES AND EXCHANGE COMMISSION 3 (TPG) 
NATIONAL QUOTATION BUREAU, INC. 
BUNKER RAMO CORPORATION 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. : 
DISCLOSURE, INC. AFFIDAVIT 
NATIONAL CLEARING CORPORATION : 


Defendants 


COMMONWEALTH OF VIRGINIA) ss.: 

ROBERT J. WOLDOW, being duly sworn, says: 

1. I am an attorney at law duly licensed to practice in the 
District of Columbia and before the United States Court of Appeals 
for the District of Columbia Circuit and Vice President and Genera 
Counsel of National Clearing Corporation, a Delaware Corporation 
jregistered to do business in, among others, New York State. I am 
an attorney of record representing Defendant National Clearing 


ee eee ae een Gidsadaceenan gre ee 
Corporation. I am familiar with the facts of this case and with 


all pleadings herein. 
2. On October 30, 1974 as counsel for National Clearing 
Corporation, I personally received in New Yerk City an Amended 


Summons and Amended Complaint dated October 22, 1974 in the matter 


of Samuel H. Sloan, Samuel H. Sloan & Co. v. Securities and 
ee toan & CO. Vv. Securities and 
Exchange Commission, et al., 74 Civil Action File No. 2792. | 


3. On December 10, 1974, after an extension of time was 
granted, National Association of Securities Dealers, Inc., 


National Clearing Corporation and Bunker Ramo Corporation filed 


answers in the above captioned case. 


Al41 
4. Ata pre-trial conference, in Judge's Chambers, the 
Honorable Thomas P. Griesa, a Judge of the United States District 
Oourt for the Southern District of New York directed that dis- 
POSitive motions by all Defendants named in the Complaint be 
iserved on Plaintiffs on January 31, 1975, with the response by 
Plaintiffs to be served by Pebruary 7, 1975. Judge Griesa 
Ordered a hearing on the motions to be held on Pebruary 14, 
1975 at 4:30 P-m. in Room 129, Federal District Court louse, 
Foley Square, New York, New York. 

5. Lloyd J. Derrickson, Esq., Counsel of record for 
Defendants National Association of Securities Dealers Inc., and 
Bunker Ramo Corporation, has agreed to the joining with National 
Clearing Croporation in a Motion to Dismiss and a Motion for 

udgment on the Pleadings. 

6. On January 31, 1975, Defendants National Clearing 
f-Orporation, National Associat‘on of Securities Dealers, Inc. and 


[Bunker Ramo Corporation wil] file with the Court and serve upon 


he Plaintiffs Notice of Motion to Dismiss and Motion fo. Judgment 


ye" the Pleadings in the above captioned case. 
7. AS more fully discussed in the Statement of Facts appear- 
Hing in the Memorandum in Support of the motion to be filed con- 
urrently, Plaintiffs have alleged various anti-trust and fraud 
laims in addition to numerous frivolous, disjointed and conclu- 
sionary allegations against National Association of Securities 
peealers, Inc., National Clearing Corporation and Bunker Ramo 
-On stemming in main from alleged Prohibitions imposed on 
Plaintiffs as to membership in Defendants National A ‘ciation of 
Dhisiin itt Dealers, Inc.'s automated quotation system (cperated by 
Bunker samo) and the National Association of Securitics Dealers, 
ne.'s clearance System (Nationa) Clearing Corporation) , 


8. Defendants National Association of Securities Deaiers, 
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Jinc., National Clearing Corporation and Bunker Ramo Corporation 


motions assert that the Complaint fails to state a claim upon which 


} 
| 
irelief can be granted and that this Court lacks jurisdiction over 


Ite subject matter of the Complaint. 
| It is further asserted by Defendants National Association of 
pecurities Dealers, Inc., National Clearing Corporation and Bunker 
fram Corporation in the Memorandum noted above that the Securities 
Exchange Act of 1934, as amended, provides immunity from the anti- 
| rust laws and confers primary and exclusive jurisdiction upon the 
securities and Exchange Commission for claims asserting violations 
pe the Maloney Act. 
9. The affidavit of Gordon S. Macklin, President of 
Defendant National Association of Securities Dealers, Inc. and 
| hairman of the Board of Defendant National Clearing Corporation 
isan that the rules and By-Laws of the National Association of 
ecisttien Dewlers, Inc. relating to the National Association of 
Securities Dealers, %nc.'s automated quotation system have been 
filed with the Securitics and Exchange Commission and subsequently 
| on-disapproved by the Commission. Mr. Macklin's affidavit 
leurther states that the rules and By-Laws of Defendant National 
learing Corporation have also been filed and non-disapproved by 
| he Commission. Copies of the rules and By-Laws and the non- 
Hisapproval letters from the Commission are attached thereto. 
| 10. The affidavit of John H. Hodges, Jr., Senior Vice 
President of Defendant National Association of Securitics Dealers, 
inc. states that information concerning the National Association 
p£ Securities Dealers, Inc.'s automated quotation system has heen 
publicly distribute.) and provides copies of two such distribu- 
ions. 

11. Wherefore Defendants National Association of Securitics 


Dealers, Inc., National Clearing Corporation and Bunker Ramo 


| 
} 
| 
| 
| 
| 
| 
| 
| 
| 
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Corporation, respectfully request that the Moti. to Dismiss or 


in the alternative, the ‘Motion for Judgment on the Pleadings be 


granted. 


Sworn to before me this\Vj/g/ day of 


es ,, 
dt obs 


My Commission Expires: 


es IT 


UNITED STATES DISTRICT COURT ‘, ovine 
SOUTIIEKN DISTKICT OF NEW YORK ; Fuso “OO 
Pp 
SAMUEL H. SLOAN, 
Plaintiff, 
Ve 74 Civil 2792(TEG) 


SECURITIZS AND EXCHANGE COMMISSION, et al., NOTICE OF MOTION 


Defendants. 


‘ 


nn 


t 


PLEASE TAKE NOTICE that on Friday, Februamy 14, 1975 at 4:00 p.m. 
or as soon thereafter eas counsel may be heard before the Honorable Thomas 
P. Griesa, United States District Judge, United States Courthouse, Foley Square, 


Mew York, New York, the defendant Securities and Exchange Commi ssior will 


move this nag tee 41 snissal) of this action or in the alternative for 


-_———————— 


summary judgment. 


THOMAS L. TAYLOR III 
Attorney 


Dated: January 31, 1975 Securities and Exchange Commission 
§00 North Capitol Street 
Washington, D.C. 20549 
Telephone: (202) 755-1297 
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ITED STATE‘; DISTRICT COURT we D. ui NM 
OUTHERN DISTRICT OF NEW YORK 


AMUEL H. ‘LOAN 
SAMUEL H. SLOAN & CO. 


Pla.nt.iffs 
-~against- : 
SECURITIES & EXCHANGE COMMISSION : 
NITED STATES OF AMERICA as the 74 Civil 2792 
SECURITIES & EXCHANGE COMMISSION 3 (TPC) 


ATIONAL QUOTATION BUREAU, INC. 
BUNKER RAMO CORPORATION 
ATIONAL ASSGCIATION OF SECURITIES 
DEALERS, INC. : AFFIDAVIT 
DISCLOSURE, INC. 
IATIONAL CLEARING CORPORATION 


Defendants 


OMMONWEALTH OF VIRGINIA) ss.: 


GORDON S. MACKLIN, being duly sworn, says: 


| 1. I am President of Defendant National Association of 
jiSecurities Dealers, Inc. and Chairman of the Board of Defendant 
ational Clearing Corporation, and make this affidavit in support 
f the motions of Deiendants National Association of Securities 
Dealers, Inc., Bunker Ramo Corporation and National Clearing 
orporation pursuant to Rule 12 of the Federal Rules of Civil 
Procedure and Rule 9 of the Federal Local District Court Rules, to 
ismiss the Complaint herein with respect to all three Defendants 
n the grounds that this Court lacks jurisdiction over the subject 
atter of the Coedhntns and that Plaintiffs have failed to state a 
laim upon which relief can be granted. 
2. As President of Defendant National Association of 
Securities Dealers, Inc. and Chairman of the Board of Defendant 


ational Clearing Corporation and by reason of my personal knowl- 


edge, I am fully familiar with the facts stated herein. 
3. The rules and By-Laws of Defendant National Association of 


Securities Dealers, Inc. relating the National Association of 
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Securities Dealers, Inc.'s automated quotation system (NASDAQ) and 
the rules and By-Laws of Defendant National Clearing Corporation 
have been filed with, and subsequently nen-disapproved by the 
Securities and Exchange Commission pursuant to Section 15A{(j) of the 
Securities Exchange Act of 1934, as amended, as evidenced herein 
by the attached true and exact copies of the letters of non- 
disapproval by the Securities and Exchange Commission. 

5. The attached rules and By-Laws of Defendant National 
Association of Securities Dealers, Inc. relating to the National 
Association of Securities Dealers, Inc.'s automated quotation system 
and the rules and By-Laws of Defendant National Clearing 
Corporation are true and exact copies of such rules and By-Laws 
filed with and subsequently non-disapproved by the Securities and 


Exchange Commission as stated above. 


Sworn to before me this J/g¢ day of 
anuary, 1975. 


y / 
LALL ALS. Pe 
Notaey/ Public 


Ps 
My Commission Expires: 77 “x. SG LG 


/ 
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MEMO ENDORSED fe FILED OP, 
UNITED STATES DISTRICT COURT ft 
SOUTHERN DISTRICT OF NEW YORK Gas Re 25 : 
FEB S@= t3/0 - | 
---- eee ee ee eee -“--- x \ 
a), 

SAMUEL H. SLOAN : sits 

SAMUEL H. SLOAN & CO. 
Plaintiffs, * 74 Civil Action 2792 

~against- i (TPG) 
SECURITIES & EXCHANGE COMMISSION 
UNITED STATES OF AMERICA as the : NOTICE OF MOTION 
SECURITIES & EXCHANGE COMMISSION 

NATIONAL QUOTATION BUREAU, INC. : 

BUNKER RAMO CORP. 

NATIONAL ASSOCIATION OF SECURITIES : 

DEALERS, INC. 
| DISCLOSURE, INC. : 


Defendants. 


PLEASE TAKE NOTICE that defendant National Quotation 
rr —————— 


Bureau, Inc. will move this Court for judgment on the plead- 


—— 


NATIONAL CLEARING CORP. 
: pursuant to Rule 12(c) of the Federal Rules of Civil 


Procedure or Rule 56 of the rules pursuant to the provisions 


jin Room 129 of the United States Courthouse, Foley Square, 


‘|New York, New York, or as soon thereafter as counsel an be 
iI 


Dated: January 31, 1975. 


| 
| 


Yours, etc., 


ROGERS & WELLS 
Attorneys for Defendant 
National Quotation Bureau, Inc 
200 Park Avenue 
Now York, New York 10017 


Samuel H. Sloan 

Samuel H. Sloan & Co. 

120 Liberty Street 

New York, New York 10006 
Plaintiff 


Jerome Selvers, Esq. 
Securities and Fxchange Commission 
26 Federal Plaza 
New York, New York 10007 
Counsel for Defendant 
Securities and Exchange Commission 


Paul Curran, Esq. 

United States Attorney for the 
Southern District of New York 

United States Courthouse 

Foley Square 

New York, New York 10007 
Counsel for the United States of America as 
the Securities and Exchange Commission 


Breed, Abbott & Morgan 

One Chase Manhattan Plaza 

New York, New York 10005 
Counsel for Defendants National 
Association of Securities Dealers, Inc., 
Bunker Ramo Corp. and National Clearing 
Corp. 


Willkie, Farr & Gallagher 
One Chase Manhattan Plaza 
New York, New York 10005 
Countsel for Defendant Disclosure, Inc. 
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UNITED STATES DISTRICT Count 
SOUTHERN DISTRICT OF NEW YORK 


a a a ee a ee) a a a ea x 
SAMUEL H. SLOAN, et | or i 

Plaintiffs, 

: 74 Civil 2792 
-against- (TPG) 

SECURITIES & EXCHANGE COMMISSION, APFIDAVIT 
et ai., : a 

Defendants. 3 
see ae Eh we ee ee cn a ee re x 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK) 


DAVID BURNETT, being duly sworn, depoges and says: 


1. I am Executive Vice President of National 
Quotation Bureau, Inc. ("NQB"). NQB is the publisher of the 
National Daily Quotation Service (the "Pink Sheets"), which 


is a daily listing of bid anda asked quotations and indica- 


tions of interest of brokers who trade in securities Over-the4+ 


Counter. NQB is a defendant in the above-captioned action 
and I make this affidavit in Support of NQB's Motion for 
Judgment on the Pleadings pursuant to Rule 12(c) of the 
Federal Rules of Civil Procedure or, in the alternative, 
Rule 56 of those rules pursuant to the provisions of Rule 
12(e). 

2. In the amended complaint filed against NOB by 
Plaintiffs Samuel H. Sloan and Samuel H. Sloan & Co. (the 
“"plaintiffs") they allege (paragraph 9) that there is no 
other service or organization in competition with NOB. This 
is not the case. Since 1971 the National Association of 
Securities Dealers has provided electronic automated Over- 
the~Counter quotations to broker-dealers through its 


National Association of Securities Dealers Automated 


ae 


| 
| 
! 
| 
| 
| 
| 
| 


| 


| 
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Quotations Service ("NASDAQ"). 
3. In deciding this motion the Court should be 
advised of the following facts regarding the plaintiffs’ 
activities as subscribers to the Pink Sheets. For a period 
prior to April 1973 plaintiff Sloan was a subscriber to the 
Pink Sheets and as a subscriber was billed in April 1973 for 
his subscription. From April through August 15, 1973 Sloan 
continued to submit quotations for listing in the Pink Sheets } 
but made no payment of his subscription bill. On August 15, 


1973 Sloan's name was listed with quotations in the Pink 


Sheets for approximately 70 different. securities. On 
August 16, 1973 Sloan's subscription to the Pink Sheets was 
cancelled for nonpayment of bills and the quotations which 
he thereafter submitted for publication in the Pink Sheets 
were rejected. On November 15, 1974 Sloan paid his unpaid 
bill in the amount of $1,755.87. He subsequently made 


application as a subscriber to the Pink Sheets and paid 


| 


$436.32 for subscriptions through July 1, 1975. NQB began 
listing Sloan's quotations in the Pink Sheets on December 9, 
1974, as soon as his application had been processed. 

4. A subscription by a broker-dealer to the Pink 
Sheets costs $60 per month and brokers are usually billed 
semi-annually in advar.e. The basic subscription entitles the 
broker-dealer to one set of Pink Sheets on each day that they 


are published and ten daily listings in those sheets. Each 


additional group of five listings costs $25 more per month. 
| When a broker submits additional listings interim bills are 


rendered. In the event that the broker reduces the number 
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of additional listings during any month pro rated credits or 
refunds are made respecting those reductions. 

5. At no time has NQB ever required its sub- 
scribers to deal exclusively with it in supplying or receiv- 
ing Over-the-Counter securities quotations. Indeed, to the 
best of my knowledge, many brokers subscribe to the Pink 
Sheets and also use the services of NASDAC and some brokers 
use NASDAQ exclusively. 


6. I am advised that no prior application has 


been made to this Court for the relief er by N 
] ys 


Aid S4 ¢ 
David Burnett 


\Sworn to before me this 


| 3/ gay of January, 1975 


| Py py “L. ate{__ 


JOHN M. WALSH 
Notary Public, State of New York 
No. 41-4501037 
Qualified in Queens County 
Commission Expires March 30, 1975 
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UNIT’®D STATES DISTRICT COURT 1 an 


FOR THE SOUTHERN DISTRICT UF NEW YORK FEB 3= 1975 } 
SAMUEL H. SLOAN, et al., 
Plaintiffs, 
74 Civil Action 2792 
~against- 


(TPG) 
SECURITIES & EXCHANGE CO’MISSION, 


Defendants. 


STATE OF NEW YORK ) 
) 88.3 
COUNTY OF NEW YORK ) 
DAVID BURNETT, being duly sworn, deposes and says: 
1. I am Executive Vice President of National Quota- 


tion Bureau, Inc. ("NQB"). NQB is the publisher of the 


National Daily Quotation Service (the "Pink Sheets"), which 


tions of interest of brokers who trade in securities Over- 
the-Counter. NQB is a defendant in the above-captioned 
action and I make this affidavit in opposition to plain- 
tiff's motion for preliminary injunction pursuant to Rule 
65 of the Federal Rules of Civil Procedure ("FRCP"). 


2. NQB has no regulatory function and merely 


| 
is a daily listing of bid and asked quotations a.d indica- 


publishes quotations submitted by its subscribing broker- 
dealers. Pursuant to the provisions of Rule 15c-2-11, which 
was promulgated by the Securities and Exchange Commission 
("SEC") pursuant to Section 15(c) of the Securities Exchange 
Act of 1934 ("the Exchange Act"), brokers are held fully 


liable for quotations which they publish in any “quotation 
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3. On or about August 16, 1973 NQB cancelled plain- 
tiff's subscription to the Pink Sheets becaw Plaintiff had 


refused to pay an outstanding bill of some »755.87. On 


of $1,755.87. He subsequently made application as a sub- 


November 15 plaintiff Sloan paid his unpaid bill in the ee ' 
| 

! 

j 

! 


scriber to the Pink Sheets and paid $436.32 for subscriptions' 
through July 1, 1975. NQB began listing Sloan's quotations 
in the Pink Sheets on December 9, 1974, as soon as his 
application had been processed. 

4. NQB continued to publish Sloan's quotations 
until on or about December 30, 1974, when it ceased doing so 
because it was served with a temporary restraining order 
issued by Judge Ward, a judge of this Court. That order was 
issued pursuant to an injunctive proceeding brought by the 
SEC (SEC v. Sloan, 74 Civil 5729 (RJW)). The SEC scught to 
enjoin plaintiff from violations of the record keeping and 
net capital rules of the federal securities laws and sought 
to enjoin plaintiff from violating Rule 15c-2-11 promulgated 
pursuant to Section 15(c)(2) of the Exchange Act. A copy 
of the SEC's injunctive papers and Judge Werd's order is 
annexed hereto as Exhibit A. Included in Exhibit A is the 
full text of Rule 15c-2-11, which, as will be seen, requires 
a broker-dealer to possess certain information about an 
issuer before that broker-dealer submits quotations to a 
"quotation medium" (as defined in the rule). 

5. On or about December 31 and thereafter until 
On or about January 15, 1975 NOB did not publish any of 
plaintiff's listings because none was submitted until 
January 13, 1975. NQB was also aware that plaintiff left the 


United States from on or about December 30, 1974 through 


January 6 or 7, 1975. Furthermore, NOB was concerned by 
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plaintiff's stated intention to the SEC that he would not 
abide by the requirements of Rule 15-c-2-1l. 

6. It is clear by the action of plaintiff in seek 
ing this preliminary relief that he is attempting to subvert 
the order of Judge Ward, who granted the SEC preliminary 
relief pursuant to their action on or about January 17, 

1975. Since January 15, 1975 NQB has been listing plain- 
tiff's name under various securities, including Anheuser- 
Busch, American Express and Anglo-American Gold. Accordingly 
plaintiff's request for preliminary relief must be denied by 
this Court since the issues raised by him are moot. 

Te Plaintiff is also seeking to undermine the 
operational rules of NQB by compelling NQB to violate its 
own rule about initial quotations which appear in the Pink 


Sheets. That is to say, NQB's internal rule is that the 


first quotation on a security which has not been actively 
listed for a period of time must have a price. This internal 
rule should not be voided by this Court to suit the 
convenience of plaintiff and his attempts to avoid the 


regulations of the SEC and an order of another Judge of this 


Court. Wy, 
/ i 
ae ae 


VA 


/ P| ie 
Gran / 4 aden 
David Burnett 


Sworn to before me this 


3lst day of January, 1975 


s 


A Bibi. ar-2 ee £4 
Notary Public 


JOHN M, WALSH 
‘Nelary Public, State of New Youd 
No. 41-4501037 


@ 


ww 
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PERE ee ae RA eee ¥ Gs SC CA Lin 
UTITED STATES DLSTRICT COUNT R 
SOUTIBRI] DASTRICT OF MEW yor * Case pm A, C. 4. tee - 
pe ee ; Gf Frames h, 
SECURITIES AND EXCHANCE COMAISSION : “Ly 

Plaintiff, : 74 Civil Action 


File Wo. F134 ( RaW 


ORDER TO SHO! CAUSE Az 
SAMUEL H. SLOAi, Individually and d/b/a : TEMPORARY RESTRAINTHG 
SAIMEL H. SLOAN & CO, : RDER 


eagaiust- 


— 


Defendants. 
nn eee eee 


On the motion of the Plaintiff, Securities and Exchange 
Commission ("Comission"), ad upon the Complaint in this action 
and the Affidavits of Thomas F. Dolan and Ira B. Spindler annezed 
hereto, and it appearing that the defendants Samuel H: Sloan 
("Sloan"), individually and doine business as Samuel H. Sloan & 

("Sloan & Co."), pending final determination of the action, 
will, unless restrained, continue to engage in acts and practices 
which constitute violations of Sections 15(c){(2) and 17(2) of tie 
Securities Exchange Act of 1934 ("Exchange Act"), as amended, 15 
U.S.C. 73q(a) ard Rules 15c2-1l and 17a-4 promulgated thercunder, 
17 C.F.R. 240.15c2-11 and 240.17a-4 and that immediate and irrevar- 
adle injury, loss and damage will result to members of the invest- 
ing public and others, it is hereby 


ORDERED, that the defendants Sloan and Sloan & Co. show cause, 


it Ri d there be, defore Judge Aa nt ods. § on 


DMD 197% at Se in Poor SK of the United States 


Courthouse, Foley Square, New Yor!:, New York, or as soon thereasier 


w 
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as the matter can be heard, why a preliminary injunction pursuant 
to Rule 55 of the Federal Rules of Civil Procedure should not be 


granted as requested by the plaintiff Cormission. 


AND IT IS FURTHER ORDERED that pending determination of this 


motion for a preliminary injunction, Sloan and Sloan & Co., their 
agents, servants, employees, attorneys, successors and assigns, 
and those persons in active concert or participation with them 
(or any member or dealer registered with the Comaission of which 
defendant Sloan may become a principal or controlling person), be 
and they hereby are: 

(a) Ordered to permit immediate examination in an easily 
accessible place by examiners and other cepeenancatives 
of the Commission of the books and records ot Sloan and 
Sloan & Co. (or any other broker or dealer registered 
with the Commission of which Sloan may become 2 prin- 
cipal or controlling person) as required by Section 
17(a) of the Exchange Act, 15 U.S.C. 78q(a) and Rule 
17a-4 promulgated thereunder, 17 C.F.R. 240.17a-4; 
Restrained from further violations of the examination 
provisions of Section 17(a) of the Exchange Act, 15 
U.S.C. 7&6q(a) and Rule 17a-4 promulgated thereunder, 

17 C.F.R. 240.17a-4; and 
Ordered not to remove, destroy or alter the books and 


- 


records of Sloan and Sloan & Co. required to be made, 
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maintained and preserved pursuant to Scction 17(a) of 


the Exchange Act, 15 U.S.C. 78q(a) and Rules 17a-3 
and 17a-4 promulgated thereunder, 17 C.F.R. 240.17a-3 
‘and 17a-4, | 
AND IT IS FURTHER ORDERED that pending determination of this 

motion for a preliminary injunction, Sloan and Sloan & Co., their 
agents, servants, employees, attorneys, successors and assigns, 
and those persons in active concert or participation with them 
(or any member or dealer registered with the Commission of which 
defendant Sloan mey become a principal or controlling person) be 
and they are hereby restrained from further violations of the 


————— eee 


provisions for initiating over-the-counter quotations of Section 
fing a ee fe alae pera 


—— ee 


15(c)(2) of the Exchange Act, 15 U.S.C. 780(c)(2) and Rule 15c2-11 


Oe ee meee ee es 


promulgated thereunder, 17 C.F.R. 240,15c2-11, (a full copy of 
the Rule is attached hereto and made a part of this temporary 


restraining order), while and at a time said defendants failed 


to possess, maintain, preserve or make reasonably available 


e+ oe — 
~ - en occ: SEE eee 


upon request to eny person expressing an interest in a proposed 


transaction in the security being quoted, and/or member of the 


to be in the possession of a broker-dealer before a broker-dealer 
bt deinen tlre ont in ct 
may lawfully publish any such quotation as required by Rle CFR 
240.15c2-11(a) (4) and (c). 

IT IS FURTHER ORDERED that personal service of the within 


Order shall be effected upon the defendants Sloan and Sloan & Co, 


by GF pr December 30 , 1974. 
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Service of this Order, Summons, Complaint « 


1 Supporting 


Affidavits may be made by representatives of plaintiff Commission, 


ES DISTRICT JUDGE 


TED SiAT 


Dated: New York, New York 
December %? , 1974 
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‘of the fir.al prospectus : 
2:8 seeusives curing the pesiod 
che effective dite of the 
temen: and the | 
nation of such clstribytion or 
zu0n of the anrnifecsie 40- or 
27204 uncer seciicn 4/3) of the 
Act of 1533, Rezsznedle str 
-286 receiving si: utdertabing 
-oteging underwrite: or uncer- 
- Maii such copy * the address 
32 requests. (The 29-Aay period 
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a copy of any atnended pretinunary pro- 
avcbus prompuy efter wie tami: tnercof. 
“\e) Such broker or cece snell take 
~ ysunabie steps maxe avauable 8 
-.y of the final pre -vectus rclatuny to 
wh securitics to cach of his associated 
sons who is expected, alter the ef- 
-ecuve daic, to souicit custor..crs orders 
fo¢ sucH SCCULIEASS j rior fo the mak‘ng of 
yey such solicitation by such a¢sociated 
-eysons, unless @ preumuncry prospectus 
wnien is substant:ally the same es the 
“nal prospectus except for matters re- 
‘ung to the price ef the stocks, has been 
sy made availab:c. 

({) If the broker or éealer is a manac- 
sng underwriter of such distnoution. he 
nal] take reasonal.e sie;s to sce to it 
‘hat all other brosers ¢: ‘cric.s pare 
‘cipating in such Gistricution are 
promptly furnished with su:fe:ent co'.es, 
23 requested by thcm, of e2ca preiimi- 
nary prospectus, Cac nded preime- 
‘nary prospectus and tire final prospectus 
to enable them Ww curnpiy with para- 
von, * (bd, (€), (dd, and ie) of wis 
cet ol. 

‘g) If the broker or dcaicr is & man- 


aging uncerwriter cf sucs distributicn, ~~ 


he saall take reasonenic steps 19 sce that 
any breker er diaier pari.c.i eung in the 
distribution or tradina in the regisured 
security is furnished rea ble cuanti- 
ties of the final prespecius TcuaAting 7s) 
wieh sneurities. 2s requested by nim, in 
srder to enable him to comp:y witn tne 
vrospectus celivery requ.rcinents of sec- 

“on 5b) (1) and «2) of the Securivies 

Act of 1933. 

th) This section snali not require the 
furnishing ef prespectuses in any state 
where sucn furnishing voud be uniawiul 
sander the laws of su cate: Prerided, 
however, That this provision {3 not %o be 
construed to relieve a broker oF ccaier 
irom commying with the requirements 
of section 5:5) (1) and (2) of che Securi- 
tes Act of 1933. 

15 U.S.C. 780(¢) (2)) 

3979} 

§ 240.15¢2=11 Initiation or resumption 
of quotations without specilic intor- 
matioti. 

(2) Itshall bea fraudulent, manipuls- 
tive, and deceptive pracice within the 
imeaning ef section 15(c)«2) of the Act, 
for a broker or dealers to pudlish ony 
quotaticn for @ security Cr, diurectiy or 
‘indirectly, to sudmit any such quo.ation 
for publication, in any quotation med’ um 
‘as defined in this section) unless: 


{35 P.R. 12457, Dee. 4. 


~ 
Chopter i—Securitics and Exchange Commi.sion “, 240.15¢2-11 
\ 


(1) The issuer has f..da iretistration 

statement under the fe ost. Act of 
923 winch b.came evectin. ; than $9 

calendar days pror to Ue aay 68 whieh 
such broser or dealer pu ishes OF sUa- 
mits tae quotation to the quotation 
medium: Provided, That Such registra- 
tion statement has not thereviter been 
the suvject oi a Stop order Which is stu 
in efiect when the quotaion Is puua:sned 
or suomitted, and suca brvacr or dealer 
has in itis records a copy of the prespec- 
tus specified by section 10ia of the Secu- 
rities Act of 1933; or 

(2) The issuer has fiizc a notification 
under Rerulation A urcer the Securit.cs 
Act of 1933 which Eocume efectuve jezs 
than 40 calendar days prior to the day 
on which such broler cr center publishes 
or Ss. Ymits the quotation to the quoia- 
tion mediura: Proviced, Tht tae oferi=s 

iroular provided for uncer 2eguiatcn A 

has now theresiter Oecome tae subject o7 
A suspension orcer Wich 1s si:tl in edec: 
when tbe quctation 15 pu. ned or suo- 
nutted, and such broxer or dealer has 35 
his records a covy of such offering cir- 
cykKir; or 
(3) (i) The tssuer is required to file 
reports pursusat to section 13 or 15/6) 
of the Act. or is the issucr o. a secuThy 
covered by section 12(32) (2) «lb or 1G) 
of the Act, end 

ui) The broker or cealer has ® rea- 
sonavie basis for believlisy tat tut s8sucr 
1S CUCTENL IN DY Le Ache ee oUrqusoaes 
to ce filed at reguiar ‘nicrvals pursuant 
to section 13 or 15.0) of the Act, or. = 
the caso of insurance Companies Cx 
empted frem section 12(%) o% thas Act t?7 
section 12(g) (2) (G) thercoz, the annu.l 
statement referred to in section 12s) \2) 
(G) (i) of the Act; and 

(ii) The broker or dealer has in his 
records the issuer’s most recent annual 
recort filed pursuant section 13 or 
13(d) of the Act, or tis annual stat 
ment in the case of an insurance ceni- 
pany not subject. to secuion 12g) of the 
Act, together with any ovher reports re- 
quired to be fied st reiviar imerveis 
under such provisions ef tne Act whica 
have been tiled by tiie esuer after such 
annual report cr annuc! statement; or 

‘4) Such broker or Jonier h.s in his 
records, ‘al shall make re> sunably avasi- 
able W00n request to any Person expreta- 
int anauntcres. (na provoerca transsct.on 
inthe security wich such oro.er or cen. CF. 
the fcllowing informanon (which sail 
be renronaoly current in reiatiou +o tc 
day the quotavon is submitted), which 
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§ #40.15¢2-11 
| 
he has no rea:c: | hic basts for believing 
is not true - corrcet or reasonably 
eurrent, and » gas odtained by hin 
from sourees och he has a reasonable 
basis for belicwin are reuavie: ) The 
exact nanie of the issuz anaits predcces- 
sor Uf any?; (ii) the acdress o1 3is prin 
cipal executive offices; UL) the state of 
incorporation, if it :s a corperasion; (iv) 
the exact title and c!nss of sie security: 
(v) the par or stated value of th:2 secu- 
rity; (vi) the numnocr of snares or total 
amount of the s2curities outstanains as 
of the end of the issuers most recent fis- 
cal year; (vii) the same and addres: 
of the transfer ayeni; «vill the nature 
of the issues’s Luctmess: ix) the nature 
of products or s7P¥.ces ovfered; (x) the 
neture and extent ef the issucrs facie 
ities; (xi) the namie ef -he ciel exccu- 
tive officer and me:nters cf the toard of 
directors; (xtly the “$s most recent 
balance sheet and nroiit and ios and 
retained earnings staicinents,; (xiii) sime 
jlar financial informacion for sucn part Cc: 
the 2 preceeding fiscal years as the issuer 
or Sts predecessor has been in existence; 
(xiv) whether the brozer cr eccier or 
any asrociated pe-sen -s afnti? ‘ 
rectly or inclirectiy with the isso. (Xv) 
whether th2 quotation is teing published 
or subssitted on Beh cf any orner 
Bivscs us dvaws, aod, of SS, SRS Mame 
of such sroker or decier; and (xvi) 
whether the quotation is deing suon itted 
er published directly or indirectiy 1s be- 
yal? of tha issucr, or any director olmcer 
or any person, directly or indirectly the 
beneficial owner of snore than 10 percent 
of the outstanding units or shares cf any 
equity sectirity of she issuer, and, if £0, 
the name cf such pe: and the basis 
for any exe:aption uncer the secercl 
securitics laws for any sales of such 
sccuritics on vehalf of such percsen, It 
such information is made avarinuc to 
others upon request pursuant Co tis Sud- 
pararraph, such Geuvery, uniers 21: 
wise represented, shall Mot conit.ture & 
represeniition by such oroker or ccaicr 
that such :nformation ts true and cor- 
rect, but shall comstiture a representation 
by such broker or dealer that the insore 
matien is reasenably current in 
to the day the quo.aiicn is suum: ted. 
that he has no reason ble basis Lor be- 
Heving the invormation ts noe tiuc and 
correct, and that the information Was 
obtained from sources which, he has 


a reasonable basis for believing are 
reliable. 


< ce esas sihntnntsomareainntsts et Ra tctistnctcditeaste See 


“tle 17-—-Commodity and Securities Exchanges 


(b) With respect to any sectin*y tr 
quctation of which is ‘:thin the prov. 
sions of this section, tie broker or G) 
sudmitting or publishing sucn quot 
shail mointain in his receo.as ime 
tion regarding all circumstance. 
volved in the submission or public 
of such quotation, including the fdcnt.:: 
of tug person or persons for whom * 
quotation 1s being susmitted or pu. 
lished end any information recard::; 
the trancaction provided to the broicr .: 
dealer by such person or persons. 

‘c) 
tain in writing as part of his recorc. +. 
information described in para. pas '. 
and (>) of this section, and any «: 
information Ciecludin: adverse infu:: 
tion) recnridims the issuer which ecu. 
to his kuowled:te or possession Let 
the publication of subminion of °¢, 
quotation. and preserve such receerds 5: 
the periods specified in £ 249.17a-4. 
Fal-U For any security of an issusr 
luded in paragraph (a).4) of this 
tion, rhe broker or Cealer sudbmitiine + 
quotation shail furnisna 
dealer quotation systcm 
parasranh (evil) of this 
Suc:, forts 18 Susi. S¥s ; 
at Teast 2 dars Sércre the quotaritt 
published or submitted. the inform 
rezardine the secumty and “ie inl. 
which such breher or dealer ts requ: 
to maintain pursuant to said paragrs: .. 
(a) (4) of this secticn. 

(ed For purposes of this sec:ion: 

) “Quotation medium” shou 2. 

‘dealer quovtion svstony’ 

any publication cr eicctroni€ commis.: 
cations network or other cevice wis 
used by brokers or dealers tomiune ons 
to otisess their imtere:s dn 
in any security, includin’ c 
sell al a stated price or 
invitations of offers t. Duy or sell. 

(2) “Interdealer quotation spot: 
shall mean ans sysi¢m of cenersl 
3 2 to broiers or dealers 


fed crekers cr Gealers. 
(3) Excent oiherw 


nm respecting 9 security 
‘= ON A Nuatonal secu 
chance and which ts traded on su... ° 
exchange on the same day as, or on 


quitahicn st 


geen the 
quotation. 
ssterm wat 
‘wash 1D a 
endir do 


gaya IM ser 


vay quot...’ 


(a> “Phe 
4) of Ul. 
with resp. 
curren 
utiless ii 


haibbeac 
ats of 


earnings t 


Jen Oalar. 
Go months » 
mirsion c. 


MeN * 
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turitics Exchanges 


With respect to an; security ip. : 


-“n of which is wv: 
- this section, the Sroker or + 
“my or publishing sucn cuote 
aintain in his reeords inior 
tarding all ci:eusrr “tatee: 
2 the submi i 
WOotation, ineludiny the tides: 
+ erson OF Perscns icr whom ti 
cm as being suunitted OF < 
and any information reca 
uSaction provided te the bro’: ere 
-y Such person or perzcns. 
ine broker or cealer shall mais 
writing as part of his recorcs *: 
220N Gescrived in paragraphs ¢ 
of this section, and any oth 
‘om (including adverse infor::. 
ssarding the issuer which come: 
eanowledge or pcssession t 
~Leation of submission of : 
2. and preserve Suct records : 
ads Specified in § 2:0.17a-4. 
oF any securit; of @n issuer ine 
Pe 2 paragrap h fa) (4) of this cx 
- Droker or dealer submuittin h 
2 shall furnish to the inte-. 
s4otation system (as defined '- 
“a (001) of this sects cn’, " 
= @S SUci S¥.iem shill pres 
2 days beiore : ‘ 
« Or submitted, the infcrm 
2 the security and the 
-ch broxer or dealer és x 


eur: 


219 pursuans: to said scon-es 


Se ge oe yes 


this sectiann 
~ purposes of this section: 
saotation meédiur:” ahi MI23 
srdealer quose2 


2twork or othe: cevier v hi 2 
rok ers or deaterstom 


rurity, includi nz ox “s to Duy. 
stated price or othernise. 
Ss of offers to buy o> <el} 
aterdealer quotation : 
= > any Systerm of genera! cireu- 
rolkers or azalers which re3- 
eménates Stot ations of ident: 
rs or dealers. 
“Spt as Otherwise specified 
“Quotation” she: 223 ar: 
> at a specified price wi's 
& security. 
>rovisions of this section shia 
9; 
* publication or sulsmission of 4 
respecting a security Aars.ite: 
On & NAticnal securities ev: 
¢ which is traded on such 
va the same day «#5, or on :!'¢ 


Within the pron. 
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Chapter ii—Sccurities and Exchange Conimission 


yusiness day next preceding, the day the 
quotation 1s published or submitted. 

(2) The publication or suomission of 
a quotation for securities of foreign is- 
suers excinpt from section 12/g) of the 
Act by reaon of compliance with the 
provisions of § 240.lez3-2(b). 

(3) The publication or subinission of a 
quotation respecting asecurity which has 
been the suvject of both bid and ask 
quotations in on ie: er-denler quotation 


system at srecific L peices Cn on euch of at 
aot 12 dass Wa in tne Byrne iViOus ious 30 Ca ul- 


ndar Gays, Wun Qari ik. business 
SUES TA saeco. 2SiGN without such a two- 
way Quativio). 

tg) The requirement in paragraph (a) 
«4) of this section that the imiormation 
with respect to the issuer be “reasonably 
current” wiil be presumed to be satisfied, 
unless the broker or dealer has informa- 
tion to the contrary, if: 

(1) The balance sheet is as of a date 
less than 16 months befe = the pubiica- 
ticn or submission ef the que vation, the 

statements of profit and loss and retained 
earnings are for the 12 months preceding 
the date of such balance shect, and if 
such balance sheet is not as ot a datz 

43 than 6 months before the publica- 
‘ion or submission of the quctation, it 
. 221] be accompanied by add:tional state- 
tconts of profit and loss and retained 
earninas for the period from the date of 
such balance snect lo a date fess tian 
v INoNiNs oClovE tne pryuicauon or sub- 
mission of the quotatio: . 

(2) Otner information regarding the 
issuer specified in paragranh (2)(4) of 
this section is as of a date within 12 
months prior to the publication or sub- 
mission of the quotation. 

(h) This section shall not prcehibit any 
publication or submission of any quota- 
tion if the Coinmission, upon writien re- 
quest or upon its own motion, exe:npts 
such quotation either uncenditionaliy or 
on specified terms and ccnditions, as 
not constituting a fraudulent, manipula- 
tive or deceptive practice comprehended 
within the purpose of this section. 

136 PLR. 18641, 


$ 240.15e3-1 Net capital requirements 
for brokers and dealers. 

(a) No broker or dealer shall permit 
his agereaate indebtedness to ati other 
Persons to cxeced 2,000 per centum of 
his net capital, and every broker or 
dealer shall have the net capital neces- 
Sary te comply with the following 
conditions: 


¢ 


45 


Sept. 18, 1971] ——_ 


f ff 
:1240,/15¢3-1 
j 

(1) If he becomes reeistore? as & 
rpg! or dealer on and aiter Atv just 13, 
1971, his auzrerate indebts.ine;. to all 
i persons on and afte Ausust 30, 
1972, and for 12 months attc —Lecoming 
revistered shail mot exeeed 2800 per 
centum of his net copital, end except as 
provided for in subparagrarhs +3) and 
(4) of this paragrajh, he shall have and 
Inaintain net capital of not lecs than 
$'5.000; ard 

‘2) If he becaine registered as a 
broker or cicaler before Aurust 13, 1971, 
and he docs not come within the pro- 
visions of subparagraph (33 or (4) of 
this paragra; 2. he shail have and main- 
tain net capital of not less than $15,000 
commencing Juiy 31, 1973, and $25,000 
commencing July 31, 1974: 

“i Le withstanding the provisions of 
subr aphs (1) anc (2) of this para- 
peer it he promptly transmits all funds 
and colivers all securities received in 

connection with his activitics as & broker 
or deaicr, and does not otherwise hold 
funds or securities for, or owe money or 
gecurities Co. customers ie shall have ane 
maintain net capital of not less than 
$5.600 if he docs not ctherwise carry 
accounis of or fer customers; and 

({) The acipege tee net cayital to te 
maintained ov a broker or dealer meerte 
ing ail of the ff ollowing sonditisns shali 
be $2,500: 

u) His dealer transactions tas norin- 
cipal for his own account) are )imited to 
the purchase, sale and redemption cf 
receemable shares of registered Invest. 
ment companies; excent nat a broker or 
dealer transac ting business as n sale 
proprictor may also effect occasional 
transactions in other securities for his 
own account wiih or through another 
revistered broker-dealer; 

(ji) His transactions as broker 
(azent) are limited to: (7) Tina sate and 
redemotion of redeemable securities of 
recistcred investment compeniezs: (Dd) 
the solicitation of share accounts for 
say s oid loan associatio:.s insured ty 
an instrumentality of the United Stat s; 
and (c* the sale of securiti»s for c 
count of a customer to obtain f: for 
hnimcdiate reinvestment in recdk Vole 
securities of registered investment ©... 
panies; and 

dit) He promptly transmits all fends 
and dehvers all recurities reccived in 
connection with his activities as a brexer 
or center, and does not othcrwise hold 
funds or securities for, or owe money or 
securitics to, customers. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Ss SP 


SECURITIES AND EXCHANGE COMMISSION 74 Civil Action 
File No. 
Plaintiff, 
AFFIDAVIT IN SUPPORT 
- against - ' OF PLAINTIFF'S NOTION 
FOR A TEMPORARY RE- 
SAMUEL H. SLOAN, Individually and d/b/a STRAINING ORDER AN 
SAMUEL H. SLOAN & CO. $ PRELIMINARY INJUNCTION 


Defendants, 


| 
STATE OF NEW YORK ) 

- ea. 
COUNTY OF NEW YORK ) 


THOMAS F, DOLAN, being duly sworn, deposes and says: 

l. I am employed by the United States Securities and 
Exchange Commission (''Commission"), plaintiff in the above 
entitled action,.in its New York Regional Office as a Securities 
Compliance Examiner, 

y I uake this affidavit in support of the application 
of the Commission for an Order to Show Cause, Temporary Restrain- 
ing Order and Motion for Preliminary Injunction against Samuel 
H. Sloan ("Sloan"), individually and doing business as Samuel 
H. Sloan & Co., ("Sloan & Co."'), 

3. This affidavit is based upon correspondence and other 
documents of defendant Sloan & Co., statements made to or in my 
presence by Sloan, information received from the NQB, information 


contained in the official files of the Commission and upon 
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information and belicf. 


4. Defendant Sloan & Co., a sole proprietorship, has its 
principal place of business at 120 Liberty Street, New York, 
N.Y¥.; however, maintains its books and records at 1761 Eastburn 
Avenue in the Bronx, N.Y. Defendant Sloan & Co, is registered 
with the Commission pursuant to the provisions of Section 15(b) 
of the Exchange Act, 15 U.S.C. 780(b), as . broker and dealer 
in securities and has been so registered since May 10, 1970," 

Se Defendant Sloan resides at 1761 xnastburn Avenue, 
Bronx, New York, and at all times relevant hereto, is and has 
been sole proprietor and manager of defendant Sloan & Co. 

6. Sloan was advised both by letter and telephone that 
members of the staff would examine his books and records on 
Thursday, December 26, 1974. 

VIOLATIONS OF SECTION 17(a) 
OF THE EXCHANGE ACT, 15 U.S.C. 
78q(a) AND RULE 178-4 THERE- 


UNDER, 17 CFR 240. 
17a-4 (EXAMINATION AND VISITA- 


TION PROVISIONS) 


7. On December 26, 1974 I was instructed to make a examinée- 
tion of the books and records of defendant Sloan & Co, at 1761 
Eastburn Avenue, Bronx, N.Y. I was accompanied by Mr. Ira 
Spindler ("Spindler"), However, after informing Sloan that we 
were to examine his books and records, Sloan refused to produce 
the same. I advised Sloan that he was required to maintain his 


books and records in an casily accessible place as well as re- 
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quired to make them available for examination by members of the 
staff of the Commission. Morcover, I personally gave Sloan a 
copy of Section 17(a) of the Securities Exchange Act of 1934 and 
Rule 17a-4 promulgated thereunder. However, Sloan remained 
adamant in his refusal to allow us to examine his books and 
‘records, 

8. Sloan informed us that his books _ records were 
easily accessible to him but not to the Commission. 

9. I asked Sloan if he was aware of the fact that he was 
personally enjoined by an Order of this Court for future vio- 
lations of Section 17(a) of the Exchange Act and Rules 17a-3 and 
17a-4 promulgated thereunder. He replied that he was aware of the 
injunction but felt that his conduct was not violative of the same, 

10. I asked Sloan if it was his intention to refuse examina- 
tion of his books and records both at 120 Liberty Street and at 
Lynchburg, Virginia. He advised me that no books and records were 
maintained at 120 Liberty Street but that he would not allow 
an examination of his books and records in Lynchburg, Virginia. 

NEED FOR RELIEF 

11. Defendant Sloan & Co., is in violation of the bookkeeping 
provisions of the Exchange Act. By virtue of the fact that Sloan 
has refused to allow an examination of his books and records, it 


is impossible to determine whether the firm was in compliance 


with various other provisions of the federal securities laws, 


t 
h 
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12. For the reasons stated above, a clear and specific 
showing has been made as required by Rule 9(c)(4) of the General 
Rules of this Court that it is necessary for the Commission to 
proceed by Order to Show Cause rather than by Notice of Motion, 
to seek a Temporary Restraining Order and Preliminary Injunction 
restraining and enjoining the defendants from further violations 
of the Exchange Act as alleged in the Complaint filed herein. 

13. No previous request of this relief has been made to 


this Court or any Judge thereof, based on the facts complained 


of herein. 


ae a a ire 


THOMAS TF. DOLAN 


Sworn to bpetore me this 
2" day of December » 1974 
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UNITED STATES DISTRIC.i COURT 
SOUTHERN DISTRICT OF NEW YORK 
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SECURITIES AND EXCHANGE COMMISSION 74 Civil Action 
File No. 
Plaintiff, 
AFFIDAVIT IN SUPPORT 
- against - , OF PLAINTIFF'S tOTION 
: FOR A TEMPORARY RE- 
SAMUEL H. SLOAN, Individually and d/b/a STRAINING ORDER AND 
SAMUEL H. SLOAN & CO. ' PRELIMINARY INJUNCTION 


Defendants. 


ee 


STATE OF NEW YORK ) 
) ss.?: 
COUNTY OF NEW YORK ) 

IRA B. SPINDLER, being duly sworn, deposes and says: 

1. I am employed by the United States Securities and 
Exchange Commission ("Commission"), plaintiff in the above 
entitled action, in its New York Regional Office as a Financial 
Analyst, in the Branch of Market Surveillance. Part of my 
duties include reviewing the listing applications submitted to 
the National Quotations Bureau ("NQB"), to determine compliance 
with Rule 15c-2-1l. 

2. make this affidavit in support of the application 
of the Commission for an Order to Show Cause, Temporary Restrain- 
ing Order and Motion for Preliminary Injunction against Samuel 


H. Sloan ("Sloan"), individually ond doing business as Samuel 


‘H. Sloan & Co., ("Sloan & Co,"). 


3. This affidavit is based upon correspondence and other 
documents of defendant Sloan & Co., statements made to or in my 
presence by Sloan, information received from the NQB, information 


contained in the official files of the Commission and upon 


Al6 
infoxmation and belicf. t 


4, Defendant Sloan & Co., a sole proprictorship, has its 
principal place of business at 120 Liberty Street, New York, 

New York; however, maintains its books and records at 1751 East- 
burn Avenue in the Bronx, New York. Defendant Sloan & Co. is 
registered with the Comaission pursuant to the provisions of 
Section 15(b) of the Exchange Act, 15 U.S.C. 780(b), as a broler 
and dealer in securities and has been so registered since May 
10, 1970. 

Se Defendant Sloan resides at 1751 Eastburn Avenue, Bronx, 
New York, and at all times relevant hereto, is and has been sole 
proprietor and manager of defendant Sloan & Co. 

6.  Sioan was advised both by letter and telephone that 
members of the staff would examine his books and records on 
Thursday, December 26, 1974. 

VIOLATIONS OF SECTION 15(c)(2) CF 
THE EXCHANGE ACT, 15 U.S.C. 7&0(c) (2) 
AND RULE 15¢2-11 TIHEREWDER, 17 C.F... 
240.15c2-11 -(PROVISION FOR LilTLATIUG 
OVER-THE-COUNTER QUOTATIONS) 

7. On December 18, 1974, the NQB, publishers of the 

Pink Sheets, forwarded to this offie applications submitted 


by Sloan to quote the shares of Franklin New York Corp. ("Franklin") 


and Triex International Corp. ("Trie:'). Each of these issues 


had been susperced from trading in the over-the-counter mariet 


if 
by the Comission. Frant:lin was suspended for the period Nay 15, 
1974 through Cctober 2, 1974 and Triex for the period Decenver 


15, 1972 through December 19, 1973. There appcrently is no cur- 
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rent financial information available for either, 

8. Sloan did not provide any financial information with 
these applications, and, as a result, any quotation published 
for these issues would not be in compliance with Rule 15c2-1l. 
I telephoned Sloan at approximately 10:30 a.m. on December 18, 
1974 and informed him of the above, 

9, Sloan steted that it was his intention to willfully 


violate Rule 15c2-11 with regard to these quotations and that 


it was his further intention to publish quotations for at least 


93 other issues for which current information was not availablc 

10. As of December 26, 1974, this office had in its possess- 
ion 293 For: ‘llssubmitted by Sloan. In addition, I have been 
advised that additional forms are en-route from the NQB. More- 
over during the week of December 23, 1974, approximately 176 
quotations on the bid side have been published in the Pink Sheets, 
and that 107 quotations are scheduled for publication on December 
30, 1974, 20 are scheduled for December 31, 1974 and 3 are 
scheduled for January 3, 1975, 

ll. Although the forms are submitted, they do not eubtets 
much of the information which was intended to be provided to 
protect public investors, For example, Part 2 requires that 
the broker indicate which exemption from Rule 15c2-11 the broker 
relics on in submitting his quotation, In all instances, Sloan 


has indicated "None Of The Above", yet fails to supply the 


specified information in Part 3, In fact, Sloan's answers 
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contained in Part 3 are either "Don't Know", "Don't Have", or 


12. Althouch the Rule requires that a broker or dealer 
keep, with respect to any quotation, which is within the pro- 
visions of the Rule, records required of all the circumstances 
surrounding the quotation, Sloan refused to make his books and 
records available and is in further violation of the Rule. 

13. C.. Thursday, December 25,-1974 I was instxucted to 

| 
examine Sloan's due diligence files pertaining to tne quotation 
submited on Form 21] to the NGB. Hewever, when I arrived at 
1761 Eastburn Avenue with Thomas F, Dolan, Broker-Dealer Com- 
pliance Examinez, Sloan fai.liec to procuce his books and records. 

14, I have read the affidavit of Thomas F. Dolan and I an 
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NEED FOR RELIEF 
15. Defendant Sloan & Co. and Sloan are and have been in 
violation of the requirements for initiating over-the-counter 
quotations of the Exchange Act and Rule promulgated thereunder, 


Sloan's submission for publication of quotations, for securities 
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*/ = Attached hereto is a cony, which will serve as a sample of 
all the listing applications Sloan has filed. 


~ 
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for which he does not possess reasonable information under 
Rule 15c2-11, places the public in jeopardy. Unless defendant 
Sloan & Co. and Sloan are cnjoined, members of the public may 
become victims of an unscrupulous scheme. 


16, No previous request of this relief has been made to 


this Court or any Judge thereof, 


he a ee 


| 
TRA B. SPINDLER 
| 


| 


Sworn to before me this 
alas w, Of, » 1974 
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74 Civil 
UNILED STATCS PISTRICT COUNT 
SCUTHERN DISTRICT OF WEW YOR 


TT 


SECURITIES AND EXCHANGE COMMISS ON 


SAMEL fi. SLONI, Individually and j/b/a 
SASUEL H. SLOA! & CO. 


Defendants. 


ORDER TO Suc? CAUSE AUD TEHPORAR 
RESTRAINING ORDER AND AFF) DAVITS 


WILLINI D. HOR! 
Regional Acministrator 

fccorney for Plaintiff 
SECIRITICS “UD EXCHANGE COMMISSLON 
in : fe i 


: eels DH 
tow Yo n 


iow 
25 Federal 22 
New York, Now Yor 
Telephone No.: (¢ 
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UNITED STATES DISTRICT COURT FEBS: ie 
SOUTHERN DISTRICT OF NEW YORK nS. 0 


ated i. A 
r 


OF Nai mo, s 


Plaintiff, 74 Civil 2792 
~against- NOTICE OF CROSS MOTION 
TPG 
SECURITIES AND EXCHANGE COMMISSION, et al., 


Defend=znuts. 


PLEASE TAKE NOTICE, that upon the annexed affidavit cf Samuel 
H. Sloan, sworn to the 4th day of February, 1975 and all the papers and 
proceedings had herein, the undersigned will cross move this Court on 
February 14, 1975 at 4:00 P.M. (1) for qcPrelininary and permanent injunction y, 
enj@ining the Securities and Exchange Commission from instituting and prose- 
cuting actions for injunctive relief, from promulgating and enforcing rules 
and regulations, from conducting tnvestigations, and from undertaking any 
acts or practices under co vr of the Securities Exchange Act of 1934 or th¢ 
rules or regulations promulgated thereunder or under color of any other acts, 
statutes or rules from which the Securities and Exchange Commission claims to 
derive its authority, on mm the grounds that. the Securities and Exchange 


Commission is an independent regulatory body n not answerable to any part of the 


Executive, Legislative or Judictal branches of the United States Government — 


and that, for this and other reasons, the existance of the Securities and 


— 


eechengs Commission is repugnant to the constitution (2) foxsummary judgment ) 


— 


or sstennie on the pleadings as to the Securities and Exchange Comission 


pursuant to Rule 56 F.R. Civ. P. on the grounds that there is no triable issue 
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of fact before this court, all the allegations in the complaint having 
been deemed admitted and (3) for the convening of a three judge 


constitutional court pursuant to 28 U.S.C. 2282 and 28 U.S.C. 2284 to 


decide both this motion and the ultimate disposition of this action on the 
grounds that the questions of fact and law raised in this action must, by 
statute and by Article 3, Section 2, paragraph 3 of the Constitution of the 


United Stetes, be decided by a three judge court. 


Samuel H. Sloan 
Plaintiff, pro se 
114 Liberty Street 
New York, N.Y. 10006 
(212) 583-8565 


TO: Thomas L. Taylor 
Securities & Exchange Commission 
500 N. Capitol Street 
Washington, D.C. 20549 


Naomi Reese Buchwald 

Counsel for United States of America 
Fole Square 

New York, N.Y. 16007 


Rogers & Wells 

Counsel for defendant Natic,4l Quotation Bureau, Inc. 
200 Park Avenue 

New York, N.Y. 10017 


Breed, Abbott & Morgan 

Counsel for various defendants 
One Chase Manhattan Plaza 

New York, N.Y. 10005 


Dennis Hensley 

Counsel for Nationa Association of Security Dealers 
1735 K Street, N.W. 
Washington, D.C. 20006 


Wilkie, Farr & Gallagher 
Counsel For Disclosure, Inc. 
One Chase Manhattan Plaza 
New York, N.Y. 10005 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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SAMUEL H. SLOAN, 
74 Civil 2792 
Plaintiff, AFFIDAVIT IN SUPPOPT OF 
MOTIONS OF PLAINTIFF AND 
~against- IN OPPOSITION TO MOTIONS OF 
THE S.E.C. 
SECURITIES AND EXCHANGE COMMISSION, et al., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


SAMUEL H. SLOAN, betng duly sworn deposes and says: 

1. I make this affidavit in support of a motion to put the S.£.%. 
out of Commission and for various other relief. I believe that the complaint, 
as filed, is, and should be, complete in and of itself. Therefore I will 
not increase the burden of this court by attempting to add any new facts by 
way of affidavit at this time. At the same time, should my motion for 
summary judgment be denied, I am not waiving the right to litigate all of the 
issues in dispute in the pleadings. At this point I dSelieve that the only 
document before this Court ts the complaint. By moving fer summary judgment 

“ without supporting affidavits, the %.%.C. has expressly admitted each and 
every fact alleged itn the complaint even though the S.E.C. denfad certzin 
allegations of the complaint in its answer. I believe that my cross motion 
for summary judgment is almost superfluous beceuse the S.E.C. has alveady 
moved for summary juigment and a motion for summary judgment, by its nature, 
can go either way. 


2. There are certain additional facts wiich the court can and should 


A176 


find in order to grant my motion for a preliminary and permanent injunction 
against the Securities and Exchange Commission ("S.E.C."). I will try to 
state these facts as briefly as possible: 

(A) The S.E.C was created as a result of the enactment of the 
Securities Act of 1933. 

(8) The S.E.C. ts an independent regulatory agency which is not 
part of the Executive, Legislative or Judicial branches of the United States 
Government as defined by Articles 1, 2 and 3 of the United States Constitution. 

(C) The S.E.C. contends that it is charged with administering the 
Securities Act of 1933, the Securities Exchange Act of 1934, (15 U.S.C. 78a), 
the Public Utility Holding Company Act of 1935, the Trust Indenture Act <f 
1939, the Investment Company Act of 1940, the Investment Advisors Act of 
1940 and, to a certain extent, the Securities Investor Protection Act of 
1970. 

(D) The S.E.C. is and has been engaged in an active policy promulgating 
new rules and regulations under the Securities Exchange Act of 1934 and other 
acts from which it claims to derive its authority. 

(E) The S.E.C. contends that these rules and regulations have the 
effect of law and that a violatton of these rules and regulations are 
unlawful. To this extent, the S.E.°. is exercising legislative powers. 

(F) The S.E.C. is and has been engaged in an active policy of 
commencing “administrative proceedings" which are quasi criminal public 


proceedings brought most frequently against registered broker-dealers and 


issuers of publicly traded securities. These proceedings are brought to 
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exact penalties from broker-dealers and others who have violated the rules 
and regulations promulgated by the S.E.C. 

(G) The plaintiff herein has been the target of one of these 
administrative proceedings which has been pending since Aprfl, 1972 and is 
still yet to be resolved. In am inittal decision of March, 1973, Administrative 
Law Judge Ralph Hunter Tracy found tn favor of the S.E.C. 

(1) Ralph Hunter Tracy was and is an employee of the S.E.C. and, 
during his entire career as an administrative law judge, has, in each and 
every administrative proceeding heard by him, found in favor of the S.E.C. in 
other words, Ralph Hunter Tracy has never found tn favor of the respondent 
in any administrative proceeding heard by him. 


(I) Ralph Hunter Tracy is a career employee of the S.E.C.who was 


promoted to the job of administrative law judge after many years of service 
as a member of the S.E.C. staff. 

(J) The S.E.C. also conducts non-public (i.e. secret) proceedings 
against attorneys and accountants. The deponent herein is neither an attorney 
or an accountant and has never been the target of one of these proceedings and, 
by virtue of its secret nature, knows little of these proceedings. However, 
deponent does know that an attorney or an accountant can be barred from 
"practice before the Commission" as the result of these proceedings. Further- 
more, it appears to deponent, from facts alleged in paragraphs 245-263 in the 
complaint, that his former accouncant and later attorney, Robert W. Taylor, 
has been the target of one of these proceedings. 

(K) Administrative proceedings of the type referred to above are 


quasi judicial proceedings. Actually, the S.E.C. contends that they are 
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judicial proceedings and are a substitute for the judicial branch of the United 
States Government as defined by Article 3 of the United States Constitution. 

(L) The S.E.C. ts engaged in an active policy of enforcement of its 
rules and regulations. In this end, the S.E.C. has a "Division of Enforce- 
ment," a "Division of Market Survetllance", and a "Division of Legal 
Interpretation." 

(M) The Division of Enforcement conducts investigations and 
commences administrative and judicial proceedings against alleged securities 
law violators (such as the deponent). Usually, targets of S.E.C. in’ estigations 
are initially asked to appear and to give sworn testimony before the S.E.C. 
staff. In addition, targets of $.E.C. investigations are frequently asked 
to produce books and records and other documents and are subjected to frequent 
visits from members of the S.E.C. staff. 

(N) In the case of a broker-dealer, once an S.E.C. investigatory 
file is opened it usually cannot be closed except in one of two ways. Either 
the broker-dealer agrees voluntarily to cease doing ectiniane or the S.E.C. 
completes an administrative or judicial proceeding with respect to that 
broker-dealer. 

(0) The Division of Market Surveillance regulates securities trading 
and is concerned with, among other things, S.E.C. suspensions and enforcement 
of Rule 15c2-11. It was this division that deponent ran afoul of when the 


S.E.C. commenced its most recent judicial proceeding against him (74 Civil 


5729, U.S.D.C, S.D.N.Y.). 
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(P) The Diviston of Legal Interpretation tssues "no-action 


* and other 


letters," "Securities Act releases," "Exchange Act releases,' 
releases and gives legal interpretations of S.E.C. rules and regulations over 
the telephone. In some cases, where published, these interpretations are 
deemed to modify rules already in effect without the rule itself being 
revised. An example of this phenomena is referred to in paragraph 227-8 
of the complaint. 

(Q) The Division of Enforcement has powers which, under the 
Constitution, are supposed to be awarded to the Executive Branch of the 
U.S. Government. The Diviston of Enforcement ts roughly the equivalent of 
the office of the U.S. Attorney in the government proper. The Division 
of Legal Interpretation has some "executive" and some "legislative" 


functions. The Division of Market Surveillance has no equivalent anywhere in the 


normal functioning of the U.S. Government. 


(R) At one time or another, deponent has had dealings with ali of these 
divisions of the S.E.C. Furthermore, the S.E.C. has exercised legislative, 
executive and judictal powers with respect to deponent. For example, the 
S.E.c. promulgated Rule 15c-1 (The net capita: rule) and Rule 17(a)-4 (the 
bcokkeeping rule) thereby exercising a legislative function. Then, in early 
1971, the S.E.C. commenced an investigation of deponent for alleged 
violations of Rule 15c-1 and Rule 17a-4 and subsequently commenced a judicial 
proceeding and an administrative proceeding with respect to deponent thereby 
exercising an executive functton. Finally, Ralph Hunter Tracy, an S.E.C. 
employee, conducted an administrative proceeding and found against the 


deponent thereby exercising a judicial function. 


(S) Unless restrained and enjoined, the S.E.C. will continue to 
engage in illegal and unconstitutional acts and practices and will continue 
to promulgate new and unconstitutional rules and regulations and the 
People of the United States will suffer irreparable harm by virture of the 
illegal and unconstitutional acts and practices of the S.E.C. 

(T) in its fiscal year ended June 30, 1973, the S.E.C. received 
total filing fees of $22.2 million. These included fees from registered 
broker-dealers and from so-called "12G reporting companies." Needless to say, 
the plaintiffs herein did not pay any of the required fees. A copy of 
pages from the S.E.C. annual report confirming these facts is attached hereto 
and marked exhibit A. 

3, The remaining purpose of this affidavit is to reply to certain 
statements made ‘n the “memorandum of law" submitted by the S.E.C. The 
S.E.C. has the annoying habit of asserting vartous facts in its memorandums 
which are unsupported by affidavits and which are not found anywhere in the 
record. During the course of my three year long civil proceeding before 
Judge McLean and later Judge Ward, the S.E.C. never submitted an affidavit 
in opposition to any of the numerous motions. Instead, the S.E.C. submitted 
“memorandums.'' These memorandums have contained assertions of facts which 
could not be found in the record and «sich were sometimes fanciful. This 
did not appear to bother Judge Ward who, on several occasions, adopted certain 


facts which were stated in these so-called memorandums. -t appears to be 


the policy of the S.E.C. not to submit affidavits. 
4. Im the instant case, on page 13-4 of the memorandum of the 
$.E.C., the following statement is made: 


"Nor is the Commission aware that Mr. Sloan has even sought 
a hearing, formal or otherwise, or made any attempt to demonstrate 
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to the Commission that the public interest did not require 
such suspensions." 


5. That statement, which is reiterated on page 21 of the 
same memorandum, is objectionable because there is no affidavit or other 
evidence to support this statement. However, so the record is clear, 
the fact is that I have requested a hearing with regard to a suspension 
of trading but for the opposite purpose. In Aug. of 1973, when I had a 
substantial short position tn shares of Canadian Javelin, Ltd., I wrote a 
letter to Larry Grimes of the S.E.C. requesting a hearing into the market 
manipulation of Canadian Javelin, Ltd. A copy of this letter is attached 
hereto and marked exhibit B. This is one of the letters referred to in 
paragraph 187 of the complaint. Contrary to what the S.E.C, claims in its 
answer, the S.E.C. did not respond either in writting or by telephone to this 
letter. In fact, I found Larry Grimes virtually tmpossible to reach by 
telephone. 

6. In any event, I am not aware of any procedure to obtain 
administrative review of S.E.C. trading suspensions. Mr. Taylor, counsel 
for the S.E.C., has advised me that as far as he knows there has never been 
an administrative hearing or any other kind of hearing before the S.E.C. with 
regard to a suspension of trading. Furthermore, Mr. Taylor has advised me 
that if I were to request administrative review of the Canadian Javelin, Ltd. 
suspension, assuming the S.E.C. weie to grant my request, the burden of proof 
would be upon me to show that the suspension of trading should be lifted. 

7. Page 6 of the memorandum contains a statement that: 

"Commission officials visited his place of business and 

questioned plaintiffs' secretary at that place of business with 

respect to the conduct of the brokerage house.” 


8. The compiaint, in paragraph 140 does not say that at all. As a 
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matter of fact the two S.E.C. employees tnvolved did not, so far as I know, 
ask the secretary, Helga Thorvardardottir, any questions with respect to the 
conduct of the brokerage house. Instead, they demanded and obtained her 
name, her home address and her home telephone number. Furthermore, they 
interrogated her with regard to her status with the United States Department 
of Immigration. In addition, they detained her tn m, office against her 
will. All of this took place out of my presence and without my knowledge or 
consent. 

9. Finally, page 6 of the memorandum refers to “unspecified 
threats" by “unspecified persons." It is true that the threats have been 
unspecified. However, these threats have been, in substance, threats against 
my life. There have been so many such threats, one of which occurred 
approximately one month ago, that no purpose would be served in specifying 
them all. However, I have been able to establish that all of these threats 
against my life are the result of untrue statements made about me by one 
Hafdis Simonarson, an attractive young woman from Iceland who was formerly 
employed by me. I have further established that she is attempting to 


retaliate for something I supposedly did in early 1973 and, aided by the 


circumstances described in paragraph 143 of the complaint, she has become 


adept at making statements which connect my problems with the S.E.C. and 
the death of her boyfriend, to whom she now claims to have been married, 

in such a way as to make people who listen to her and believe her want to 
kill me. I did not name her as a defendant because to do so would be to 
open up a whole new area or a lawsuit. However, if this action goes to 
trial, I intend to prove the allegations contained in paragraph 143. by 
calling, as hostile witnesses, some of the individuals who have threatened, 


in substance, to kill me. 
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10. One final point should be made, by way of affidavit, 
with respect to references to prior litigation made in pages 13 and 23 of 
the memorandum of the S.E.C. The action referred to in page 13 of this memor- 
andum bears the docket number 74 Civil 5729 and was filed on December 30, 
1974. In that action the S.E.C. is alleging violations of federal 
securities laws from December 18, 1974 through December 30, 1974. Since the 


S.E.C. filed its answer in the instant action on December 10, 1974, it is 


obvious that the allegations contained in S.E.C. v. Sloan, supra are based 


on a different set of facts than those alleged in the action before this 
court. Thus, no res judicata effect would be possible even if that 
litigation were to reach a final determination. fYurthermore, the determination 
of a prior lawsuit, referred to in page 23 of the memorandum, could not 
lead to a dismissal of the instant action on the grounds of res judicata 
or estoppel. In preparing the complaint before this court, I took care to 
exclude from the pleadings, allegations that I could have made regarding 
fraud, misconduct, and other wrongdoing by members of the S.E.C. staff 
arising out of that litigation. 1 did so because I feared a possible res 
judicata effect. For this reason, I have a long list of greivances, not 
pleaded in the instant complaint which may well be the subject of a 
subsequent lawsuit, after my appeal to the United States Court of Appeals 
has been decided. 

WHEREFORE, deponent respectfully prays that this Court grant 
his motions 1) for a preliminary and permanent injunction enjoining the 
Securities & Exchange Commission from instituting and prosecuting actions 
for injunctive relief, from promulgating and enforcing rules and regulations, 
from conducting investigations, and from undertaking any acts or practices 


under color of the Securities Exchange Act of 1934 or the rules and regulations 
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promulgated thereunder or under color of any acts, statutes or rules 

from which the Securities & Exchange Commisston claims to derive its 
authority 2) for summary judgment or judgment on the pleadings as to the 
Securities and Exchange Commission pursuant to Rule 12 F.R. Civ. P. and 

3) for the convening of a three judge court pursuant to 28 U.S.C. 2282 and 
28 U.S.C. 2284 to decide both this motion and the ultimate disposition of 


this actior. 


Sworn to before me this 


4th day of February, 1975 


foo. SIA —— 


ROBERTA E. FI 
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ENDORSED MEMO ON BACK OF CROSS-MOTION FOR PRELIMINARY 
AND PERMANENT INJUNCTION AND SUMMARY JUDGMENT 


Motion denied 
See minutes of 2/14/75 


So ordered, 
s/ Thomas FP. Griesa 
2/26/75 
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UNITED STATES DISTRICT Court 
SOUTHERN DISTRICT OF NEW YOa&K 
eae @ee@eeueoeneeeoeeeeee@e@eae @ @ x t 
SAMUEL H. SLOAN, 
SAMUEL H. SLOAN & CO., 74 Civil 2792 

Plaintiffs, NOTICE OF CROSS MOTION 

TPG 
~against- 

SECURITIES & EXCHANGE COMMISSION, 

Defendants. 
cence eanananmannsthaanaanaa x 


PLEASE TAKE NOTICE that upon the annexed affidavit of Samuel 

H. Sloan sworn to the 7th day of February, 1975 and all the papers 
and proceedings had herein, the undersigned will cross move this court at 
4:00 P.M. on’ February 1%, 1975 for an’ ordexs disqualifying Dennis C. 
Hensley, Lloyd J. Derrickson sand Robert Woldew; from acting as coungel for 
defendants Bunker Ramo, Corp., National Association of Securities Dealers, 
Inc. and National Clearing Corp., fcr an order disqualifying George W. 
Brandt, Jr. from acting as counsel for defendant National Quotation Bureau, 
Inc. and for an order diretting the office of the U.S. Atf »rney to appear 
mn behalf of defendant United States of America or, in the alternative, for 
a detault judgment against the United States of America pursuant to Rule 
55 F.R. Civ. P. 

Yours, etc. 

SAMUEL H. SLOAN 

114 Liberty Street 

New York, N.Y. 

(212) 583-8565 
TO: THOMAS L. TAYLOR 


Securities & Exchange Commission 
500 N. Capitol Street 


Washington, D.C. 20549 


GEORGE W. BRANDT, JR. 

Counsel for defendant National Quotation Bureau, Inc. 
Rogers & Wells 

200 Park Avenue 

New York, N.Y. 


BREED, ABBOTT & MORGAN 

Counsel for various defendants 
ONE CHASE MANHATTAN PLAZA 
New York, N.Y. 


DENNIS C. HENSLEY 

LLOYD J. DERRICKSON 

ROBERT ‘)OLDOW 

c/o National Association of Securities Dealers, Inc. 
1735 K St., N.W. 

Washington, D.C. 20005 


WILKIE, FARR & GALLAGHER 
Counsel for Disclosure, Inc. 
One Chase Manhattan Plaza 
New York, N.Y. 


PAUL J. CURRAN 

U. S. Attorney 
Department of Justice 
Foley Square 

New York, N.Y. 
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UNITED STATES COURT 
SOUTHERN DISTRICT OF NEW YORK 
ae RE ig ae Soa ae aa ee x 
SAMUEL H. SLOAN, 
SAMUEL H. SLOAN & CO., 
74 Civil 2792 
Platntiffs, 
AFFIDAVIT IN SUPPORT OF 
~against- CROSS MOTION 
| 
SECURITIES & EXCHANGE COMMISSION, 
Defendants. 
ty eae . EE ea ae ne ee oe eee, 


STATE OF NEW YORK 
COUNTY OF NEW YORK am 

SAMUEL H. SLOAN, being duly sworn, deposes and says: 

1. I make thts affidavit in suppe-* of a motion (1) for an 
order disqualifying Dennis C. Hensley, Lloyd J. Dericksot and Robert 
Woldow, as counsel for defendants Bunker RAmo Corp., National Association 
of Securities Dealers, Inc. ("NASD") and National Clearing Corp. ("NCC"), 

(2) for an order disqualifying George W. Brandt, Jr., as counsel for defendant 
National Quotation Bureeu, Inc. and (3) for an orde: directing the office 

of the United States attorney to appear as counsel for the United States of 
America or, in the alternative, for a default judgment against the United 
States of America pursuant to Rule 55 F.K. Civ. P. 

2. To begin with, I do not know precisely who is acting as counsel 
for defendants Bunker Ramo Corp., NASD and NCC. After the amended complaint 
was filed I was inicielly contacted by telephone by a Mr. Dennis Hensley who 
said that he represented the NASD. He told me that the NASD was going to 
represent Bunker Ramo Corp. in this proceeding. 


3. At this point, I became confused. It was and is obvious to 


SE: Sa PE RT eR eee FR ee 
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me that the NASD is not an attorney at law nor is the N4°D a member 
of the bar of this court. Thus, the NASD cannot repr it Bunker Ramo 
Corp. 

4. When I received answers from the three defendants in question, 
all of which arrived in the same envelope, I discovered the names of two 
additional attorneys, Robert Woldow and Lloyd J. Derrickson, on the 
answerg. Furthermore I found the name of Breed, Abbott & Morgan, a well 
known New York law firm, on all three answers. 

5. Subsequently, I received a letter from Breed, Abbott & Morgan 
which stated that «lthough itt was counsel of record for defendants Bunker 
Ramo Corp., NASD and NCC, the actuai litigation was being handled by the 
Washington, D.C. office of the NASD and that all papers, except orders to 
show cause and other short term or. :%rs, should be served there. Thus, it 
seemed Breed, Abbott & Morgan was not actually appearing in this case. 

6. On January 10, 1975, a pre-motion conference was held in the 
robing room of Judge Griesa's court. At that time two new attorneys appeared. 
I spoke to both of them outside of the courthouse and they seemed reluctant 
to give their names. However, one identified himself as anti-trust counsel 
for Bunker Ramo Corp. and the other said he was appearing for the NASD, 
although they did state their names, I am unable to remember what they 
were. In any event, neither of these attorneys were named Mr. Hensley, Mr. 
Derrickson or Mr. Woldow. 

7. This presented a problem because the court, at the conference 
on January 10, 1975, directed me to serve by 5:00 P.M. an order to show 
caus@ on all attorneys present. I did not have a sufficient number of 


copies of the proposed order with me at the time and by the time I could 


make additional copies, the two individuals in question had left the 
vicinity of the courthouse. F»r this reason, I had to run around the 
financial district in order to serve everybody by 5:00 P.M. Also, I was 
forced to serve Breed, Abbott & Morgan since I did not know where the 
individuals who had appeared at the pre-motion conference could be found. 

8. I have no objeczion to having Breed, Abbott & Morgan appearing 
on behalf of both the NASD and the NCC. However, I do object to having 
Breed, Abbott & Morgan representing these two defendants and also defendant 
Bunker Ramo Corp., because I believe there will be a possible conflict of 
int2rest. I also object to having house counsel for the NASD appearing under 
the name of Breed, Abbott & Morgan. It is evident that Mr. Hensley, | 
Mr. Derrickson and Mr, Woldow are not associated with Breed, Aobott & 

Morgan but are, instead,employed by the NASD and/or the NCC. 
9. I also believe it is against the intent of the rules of this 


Court for house counsel to appear in an action in the Southern District 


of New York. Obviously, if Mr. Hensley, Mr. Derrickson or Mr. Woldow 


were to lose their jobs, or, for whatever reason, were to become no longer 
employed by the NASD or the NCC, then other counsel would have to be 
substituted. This might lead to an embarassing situation. 

10. Finally, I note that a recent motion to dismiss was made 
by Mr. Derrickson and Mr. Woldow. Mr. Hensley's name was not to be found 
anywhere on the motion papers and it is possible that he is no longer with 
the NASD. Although, the motion papers state that a motion to dismiss is 


being made on behalf of defendant Bunker Ramo Corp. as well as defendants 
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NASD and NCC, the name of Bunker Ramo Corp. does not appear anywhere beyond 
the notice of motion and introductory statements made in the memorandum 
and affidavits in support of the motion. Thus, it is apparent that Bunker 
. Ramo Corp. is not being adequately and properly represented. 
1l. The apparent reason for this confusing and unusual state 
of affairs is stated on pages 4-5 of the memorandum of law in support of 


the motions of these defendants. The memorandum states: 


"On December 17, 1968, defendants NASD and Bunker Ramo 
entered into an operating agreement which provided for the 
capitalization, implementation and operation of a nationwide 
automated quotations system for the cver-the-counter securities 
market. ...Under the terms of the contract, the NASD is obliged 
to defend Bunker Ramo when said ts operating the NASDAQ system 
in accordance with NASD rules and procedures." 
12. I believe that the local bar association might have some 
unkind words to say about this contract. Thus, I believe that my motion 
should be granted. 

13. Furthermore, for two reasons, it is evident that, in the 
event the motions to dismiss are denied, defendant Bunker Ramo Corp. will be 
apagering by independent counsel. First, Bunker Ramo Corp. sent its 
"anit-trust counsel" to the pre-motion conference. Second, on pages 1 
and 2 of the memorandum, the following statement is made: 

“Therefore, the joining by the defendants for these motions 

should not be deemed to preclude any one of the defendants 

from defending this action individually in the event 

the motions hereinabove described are not granted.” 

14. I find this objectionable and I believe that all counsel 


who intend to appear in this action should appear now. Further, I believe 


Breed, Abbott & Morgan should be disqualified from representing both 
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Bunker Ramo Corp. and the NASD on the grounds of conflict of interest. I 
did not request this in my notice of motion only because I assum that Breed, 
Abbott & Morgan knows much better than I what itt should and should not do. 

15. The next subject of this motion is Mr. George W. Brandt, Jr. 
Mr. Brandt has the distinction of betng the first person ever to involve me 
in a lawsuit. Mr. Brandt was employed by the S.E.C. for a short period 
during the middle of 1971. While he was employed by the S.E.C., he was 
assigned to conduct an investigation of me. Mr. Brandt took my deposition 
twice and, following numerous meetings with me tn his office, the S.E.C. 
apparently on Mr. Brandt's recommendation, instituted suit against me on 
June 17, 1971. 

16. I spoke to Mr. Brandt in late November, 1974, when he called 
to ask me for a stipulation extending the time of defendant National 
Quotation Bureau, Inc. ("NQB") to answer. I agreed readily to Mr. Brandt's 
request. However, it was my impression from this conversation that Mr. 
Brandt bore some personal animosity towards me arising from the prior 
litigation three years earlier. 

17. For this reason, it has been my fear that Mr. Brandt's 
appearance in this action might be an impediment to the orderly progress 
of this litigation. I am only somewhat comforted by the knowledge that 
Mr. Brandt is not a memeber of the firm of Rogers & Wells and that his 
work is presumably reviewed by a supervisory attorney. 

18. Nevettheless, I still believe that Mr. Brandt's presence 
might be an impediment. For example, there is now a motion pending before 


this court for a preliminary injunction against the NQB. It is apparent to 


me that it is in the economic interest of the NQB for the motion to be granted. 
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In other words, the NQB would like to lose, at least as far as this 
motion is concerned. The reason for this is that tf the NQB were required to 
permit me to list in the pink sheets the name of any security, it would 
derive listing fees for each security listed. Furthermore, in the interest 
of fairness, the NQB would be compelled to let other brokers list their 
names under any security also. This would have the effect of substantially 
increasing the income which the NQB derives from all of its subscribers. Thus 
it appears to me that counsel for the NQB, in opposing this motion, is not 
representing the best interests of its client. Instead, it is protecting 
the vested interest of the S.E.C. in maintaining the fabric of so-called 
"federal securities laws." 

19. As a matter of fact, my problems with the S.E.C. go directly 
back to professional misconduct on the part of both Mr. Brandt and his 
then immediate superior Mr. Nortman. When the S.E.C. commenced its original 
action against me I was then in compliance with federal securities laws and 
the S.E.C. had no basis for a belief to the contrary. Mr. Brandt falsely 
claimed otherwise. After the complaint was filed on June 17, 1971 and served 
on June 18, 1971, a conference was scheduled before Judge McLean for Monday, 
June 21, 1971. 

20. At that conference, Mr. Brandt falsely represented to Judge 
McLean that I had not submitted in April, 1971, trial balance to the S.E.C. 
as requested. I knew that I had submitted t.ie trial balance and the Mr. 
Brandt well knew this to be the case. 

21. Furthermore, Mr. Brandt falsely represented to Judge McLean 


that the S.E.C. had traced a mysterious $25,000 entry through my books and 


that the S.E.C. believed I was, in effect, in the process uf absconding 
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with this $25,000. 

22. This statement was completely false. To begin with, there 
was no mysterious $25,000 entry on or off my books. Secondly, Mr. Brandt 
had never looked at my books and had nc basis to make such a representation. 
Finally, Sheldon Kanoff, the S.E.C. compliance examiner who had been assigned 
to investigate me had made no effort to examine my books prior to the filing 
of the complaint. 

23. As the reault of these deliberate lies told by Mr. Brandt, 
I practically started screaming in Judge McLean's chambers and my then attorney, 
Mr. Weiss, who was sitting on my right, almost had to restrain me physically 
from punching Mr. Brandt, who was sittiug on my right, in the nose. Mr. 
Weiss later told me that if I had kept my mouth shut Judge McLean would 
probi»ly not have signed the temporary restraining order. 

24. These events occured three and one half years ago. However, 
on January 10, 1975, I had occasion to be reminded of these past events. That 
was the date of a pre-motion conference before this court which had been 
scheduled for 3:00 P.M. that day. At about 1:15 P.M. that day I went to the 
offices of Rogers & Wells in the Pan Am Building to serve a copy of a proposed 
order to show cause. I told the receptionist that I wanted to serve papers 
on George Brandt. The receptionist told me that George Brandt .ad gone 
out of the office with another attorney aad was not empected to come back 
until much later that afternoon. I was then sent to the office of an individual 
who was apparently the clerk who is assigned to receive papers of..this sort. 
I explained to this clerk at length that the conference which had been 


scheduled for Junuary 10, 1975 had been adjourned until January 24, 1975, but 


that I would be presenting the proposed order to show cause to the Part I 
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judge, who happened to be Judge Griesa, at about 3:00 P.M. that day. I 
personally observed the clerk draw a line through the date of January 10, 
1975 in his scheduling bock and write the date January 24, 1975 in its place. 
After incuiring by telephone, this clerk also told me that Mr. Brandt was 
out of the office. 

25. Nevertheless, to my great embarassment, Mr. Brandt and five 
other attorneys appeared in Judge Griesa's court at 3:00 P.M. for the 
previously scheduled pre-motion conference. Mr. Brandt then represented to 
the court that all six attorneys present had been meeting in his office all day 
and no notification had been received of the re-scheduling of the conference. 

26. In view of my prior experience with George Brandt, I happen 
to believe that he was not telling the truth on January 10, 1975. I find it 
hard to believe that the clerk employed in his office gave him the proposed 
order and told him that it would be presented at about 3:00 P.M. and never- 
theless failed to tell him that the regularly scheduled conference lt:ad been 
adjourned. Furthermore, Mr. Brandt's statement that there had been a 
meeting (perhaps it should be called a war conference) in his office all day 
does not conform with the statements made by both the receptionist and the 
clerk that he was out of the office. 

27. The incident in qu-stion caused me considerable personal 
embarassment and I feel agrieved by Mr. Brandt. Furthermore, the law in this 
sort of situation is such that Mr. Brandt should be disqualified. (See 
Handleman v. Weiss 368 F. Supp. 258 (1973)). In short, I believe that this 
part of my motion should be granted. 


28. Before I go to my next topic, I feel I should state that the 
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appearance of Mr. Taylor in this case is somewhat inconvenient. I am now 
in litigation in five cases with Mr. Taylor. The other four are in the 
United States Court of Appeals for the Second Circuit. The problem with 
Mr. Taylor is that he is in Washington, D.C. and I am in New York. Lately, 
I have not experienced my previous problems in getting Mr. Taylor on the 
telephone. On this point, I presently have no complaint. However, on one 
occasion in the past it took me over a month to get a simple stipulation -om 
Mr. Taylor. Problems of this sort are bound to occur as long as the S.E.C. 
insists on being represented by its Washington, D.C. office whenever it is 
defending or on :ppeal. Mr. Selvers, my loyal opposition in the New York 
Regional Office of the S.E.C., is leaving the Commission immenintly (or has 
already left.) Basically, I would prefer that the S.E.C. be represented by 
one of the many attorneys in its New York Regional office. 

29. My remaining motion seeks to require an appearance by the 
office of the U.S. attorney or, in the alternative, for a default judgment 
against the United States of America. I do not expect this court to grant 
my motion for a default judgment alchough technically I am entitle” to it. 
This motion is made in good faith as the only way to force the U.S. Attorney 
to come into this case. A copy of a letter indicating some of my reasons 
for this motion is attached hereto and marked exhibit A. My bel ef is 
that the U.S. Attorney may agree with me on many of the arguments advanced 
by me. One basis for this belief is the fact that the office of the U.S. 


Attorney cow has an action pending entitled United States of America vs. 


N.A.S.D., in which the United States Supreme Court noted probable jurisdiction 


on Octeber 15, 1974 ( Doct at No. 73-1701 ). It appears 


com 
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to me that the legal issues in that appeal relating to violations of anti- 
trust laws are the same as the legal issues involved in the action before 
this court. If that is correct, the U.S. Attorney should actually be on 
my side. 

WHEREFORE, the undersigned respectfully prays that this court 
grant his cross motion (1) for an order disqualifying Dennis C. Hensley, 
Lloyd J. Derrickson and Robert Woldow from actin as counsel for defendants 
Bunker Ramo Corp., National Association of Securities Dealers, Inc. 
and National Clearing Corp. (2) for an order disqualifying George W. 
Brandt, Jr. from acting as counsel for defendant National Quotation Bureau, 
Inc., and for an order directing the office of the U.S. Attorney to appear 
on behalf of defendant United States of America or, in the alternative, for 


a default judgment against the United States of America pursuant to Rule 


V fju 


55 F.R. Civ. P. 


SAMUEL H. SLOAN 


Sworn to before me this 
7th day of February, 1975 


sy | 
jet he 4 I —— 


Notary Public 


ROGERTA £ 3 i 
NOTARY PUBLIC, ha rs ry oy 
om NO. shed iuue? i 
LIFILO IN NEW YORK COUNTY 


MISSION CxPinEs MARCH 30, 1976 
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Samuel H. Sloan 

114 Liberty Street 
New York, N.Y. 10006 
(212) 583-8565 


February 4, 1975 


Naomi Reese Buchwald, Esq. 
Office of the U.S. Attorney 
Foley Square 

New York, New York 


Re: Sloan vs. S.E.C. et al. 
74 Civil 2792 (TPG) 


Dear Ms. Buchwald: 


I em in receipt of a letter addressed by you to the Hon. Thomas P. Griesa, 
a copy of which was apparently sent to me and counsel for certain other 
defendants. Although you thoroughly trounced me the last time we had a 
lawsuit together, I wish to express a strong preference for having the 
office of the United Statee attorney appear in this proceeding independent 
of the S.E.C. There are numeroug reasons for this, some of which are, 
frankly, related to strategic «sdvantages which 7 feel I might enjcy if 

the U.S. Attorney's office were to appear. 


However, a recent motion to dismiss by the S.E.C. has made, in my 

opinion, an independent appearance by the U.S. Attorney imperative. The 
S.E.C. contends, among other things, that the S.E.C. lacks the capacity to 
be sued. No mention is made of the fact that the Untted States of 

America is also joined as a party. This is a direct contradiction of a 
statement made in your letter that you doubt that the United States of 
America constitutes a separate suiable entity. From this and from other 
arguments advanced in the motion to dismiss, it is clear that Thomas L. 
Taylor does not and does not intend to represent the United States of 
America and that he represents the Securities & Exchange Commission alone. 


You may be interested to know that the most desirable end result of this 
lawsuit, from my point of view, would be the entire and complete elimination 
of the Securities & Exchange Commission. I claim, among other things, that 
the Securities & Exchange Commission is not even part of the United States 
Government and is threfore a legal nullity. If this argument is success- 
ful, and the S.E.C. ceases to exist, my claim for money damages would go 

to the individual commissioners and to the United States of America 

under the Federal Tort Claims Act. For a variety of obvious reasons it 
would be preferable for me to collect a money judgment from the United 
States of America rather than from the commissioners. 


I believe that an appearance by the .S. Attorney's office would be an 
invaluable aid to the equitable resolution of this litigation in any case. 
For example, if the U.S. Attorney's office were to file an answer, the 
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Page 2 
Samuel H. Sloan 
February 4, 1975 


Antitrust Division of the Department of Justice «.uld be compelled, in 
effect, to render an optnton on the anti-trust questions raised in my 
complaint. In addition, because of the broad thrust of the constitutional 
questions raised in the complafnt and because I may have an appeal directly 
to the United States oupreme Court, I believe the U.S. Attorney's office 
should appear. 


It appears that should the U.S. Attorney continue to fail to appear in 

this proceeding, my remedy would be to move under Rule 55 F.R. Civ. P. for 
a default ju’ent against the United States of America. However, I am 
reasonably certain that Judge Griese would not grant such a motion under 
the circumstances of this case and in light of the language of Rule 55(e) 
F.R. Civ. P. However, by moving for a default judgment, I might be able to 
compel an appearance by the office of the U.S. Attorney. Nevertheless, z 
do not like to make motions which have virtually no chance of being granted. 
“herefore, I feel it is appropriate that I simply request that you 


appear. 


Very truly yours, ‘ 
( K. on 
Samuel H. Sloan 


cc: Hon. Thomas P. Griesa 
United States District Court 
Southern District of New York 
Foley Square 
New York, N.Y. 


Thomas L. Taylor, Esq. 
Securities & Exchange Commission 
500 N. Capitol St. 

Washington, D.C. 20549 


Breed, Abbott & Morgan, Esqs. 
Counsel for various defendants 
One Chase Manhattan Plaza 

New York, N.Y. 10005 


Dennis Hensley, Esq. 

Counsel for National Association of Securities Dealers 
1735 K St., N.W. 

Washington, D.C. 20006 
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Samuel H. Sloan 
February 4, 1975 


Wilkie, Farr & Gallagher, Esqs. 
Counsel for Disclosure, Inc. 
One Chase Manhattan Plaza 

New York, N.Y. 10005 


Rogers & Wells, Esqs. 

Counsel for National Quotation Bureau, Inc. 
200 Park Avenue 

New York, N.Y. 10017 
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MEMO ENDORSED ON BACK OF CROSS-MOTION FOR QRDER 
DISQUALIFYING 


Motion denied 
See minutes of 2/14/75 


So ordered, 
s/f Thomas P, Griesa 


2/21/75 


UNITED STATES DIS. *ICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL 4. SLOAN & CO., 
Plaintiffs, 
NOTICE OF CROSS 
~against- MOTION 


SECURITIES & EXCHANGE COMMISSICN, 74 Civil 2792 
et al., (TPG) 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of Samuel 
H. Sloan sworn to the llth day of February 1975 and upon prior affidavits, 
the undersigned will cross move .“is court on February 14, 1975, for an 
order disqualifying Thomas L. Taylor III from appearing as counsel for 
defendant Securities & Exchange Commission on the grounds that Thomas 
L Taylor III is not a member of the bar of this court, is not admitted 
to practice law in this court and has not moved for leave to appear as 
counsel in this section and on the further grounds that the appearance of 
an attorney from the Washington, D. C. office of the S.E.C. has caused 
and is likely to continue to cause inconvens’'"e to all nether parties 


in this action and to the court. 


Yourr, etc.., 

ee: Sy 
SAMUEL H. SLCAN 

114 Liberty Street 

New York, N.Y. 10006 
(212) 583-8565 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
weeue8eeeeeaenun @eaaeaeeaee @ x 
SAMUEL H. SLOAN, 
SAMUEL H. SLOAN & CO., 
Plaintiffs, AFFIDAVIT IN SUPPORT OF 
CROSS MOTION AND SUPPLEMENTAL 
~against- AFFIDAVIT 
(TPG) 
SECURITIES & EXCHANGE COMMISSION, 
et al., Defendants. 
eee er err er eee See eer nen X 


STATE OF NEW YORK 


COUNTY @F NEW YORK 


SAMUEL H. SLOAN, being duly sworn, deposes and says: 

1. I have examined the file of attorneys admitted to practice 
in this court which is tu be found in Room 604 of the .o. vourtnouse at 
Foley Square, New York, N.Y. 

2. From an examination of this file, I have determined that 
Thomas L. Taylor III, counsel of record for the S.E.C., is not an attorney 
admitted to practice in this court. 

3. From examination of this same file, I have also determined 
that Dennis C. Hensley, Lloyd J. Derrickson end Robert Woldow, counsel 
of record for the NASD and the NCC are not admitted to practice in this 
court. 

4. Mr. Taylor has personally appeared before this court three 
times, twice in September, 1974 and most recently on January 10, 1975. At 
no time has he informed the court that he is not a member of the bar of this 
court and at no time has Mr. Taylor moved for leave to appear as counsel 


of record. 


WHEREFORE, the undersigned respectfully prays that his motion 
to disqualify Thomas L. Taylor III for appeartng as counsel for defendant 


Securities & Exchange Commission be granted. 


ba an uek Kv. Hae. 


SAMUEL H. SLOAN 


Sworn to before me this 
llth day of February, 1975 


WP = {> 2 


ROBERTA E. FISHBEIN 
NOTARY PUSLIC, STATE OF NEW YORK 
NO. 31-4518442 
QUALIFIED IN wiWw YORK COUNTY 
GOMMISSION EX? k.S MAKCH 30, 19/ 
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ENDORSED MEMO ON BACK OF MOTION TO DISQUALIFY 
THOMAS L, TAYLOR III 


MOTION DENIED, SEE MINUTES OF 2/14/75. 
SO ORDERED. 


s/ Thomas P, Griesa 


2/21/75 


UNITED STATES DISTRICT COURT my 
SOUTHERN DISTRICT OF NEW YORK FEG1 3.1975 


oD. OF n. Le 
SAMUEL H. SLOAN, Pos, Seeeee™ 


SAMUEL H. SLOAN, & CO., 
74 Civil 2792 - 


Plaintiff, 
AFFIDAVIT IN OPPOSITION 
-against- TO MOTIONS OF DEFENDANTS 
NASD, NCC AND BUNKER 
SECURITIES & EXCHANGE COMMISSION, RAMO CORP. 
et al., TPG 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


SAMUEL H. SLOAN, being duly sworn, deposes and says: 

1. I make this affidavit in opposition to the motions 
of defendants National Association of Securities Dealers, Inc. 
("NASD"), National Clearing Corp. ("NCC"), and Bunker Ramo Corp. 
to dismiss the complaint and for judgment on the pleadings. The 
purpose of this affidavit is to demonstrate t..e existance of triable 
issues of fact. 

2. On page 23 of a pam -hlet offered as an exhibit by the 


NASD and entitled "NASDAQ and the Listing Dilemma" an example is 


given of "! \ ‘%“ASDAQ works to benefit investors and OTC companies." 


3. *lthough this example might seem plausible to anyone 
not directly famiiiar «th the workings of the OTC market (such 
as Mr. Macklin), the ‘act is that the example is almost preposterous 
and could not occur except under the most unusual circumstances. 


4. In summary, the example on page 23 states that Smith 
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& Co., a retail broker in Phoenix, Arizona, calls a market maker 
in Cleveland and offers to sell 1000 shares of XYZ Company a+ 
47 1/2. The Cleveland broker is showing the best bid in NASDAQ 
at 47 1/2 with the next highest bidder showing a bid of 47 3/8. 
In the example, the Cleveland broker agrees to buy 700 shares at 
47 1/2 and states that he cannot match the 47 3/8 bid on the 
balance. Smith & Co. then czlls another market maker in New York 
and sells the remaining 300 shares to him at 47 3/8. 
5. In order to verify my opinion of the plausability 
of this example, I read it over the telephone to several exper: :nced 
market makers. One said that the trader who bought the 790 shares 
at 47 1/2 should be fired on the spot. Another noted tit 47 is an 
unrealistically high price for an over-the-counter stu-k © spe sally 
considering the current state of the market. All agreed with me 
that the example is absurd, especially since it is given as an 
exemple of a typical OTC transaction. 
6. In real life, the market maker in Cleveland would 

do one of the following things: 

A. He would buy 1,000 shares of XYZ company at 
47 1/2. 

B. He would buy 100, 200, 300 or 500 shares of 
XYZ company at 47 1/2 and possibly “id either 47 3/8 or 47 1/4 on 
the balance. (He might conceivably buy 400 shares at 47 1/2, but 
it ‘rould be considered scmewhat bad form.) 

C. He would offer tc buy 1,000 shares at 47 3,/* and, 
if the other broker wanted to show a trade at 47 1/2, he would then 


buy 100 shares at 47 1/2 and 900 shares at 47 3/8. (Because of the 
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commission rate structure, the customer might receive greater 
total proceeds by selling 1,000 at 47 3/8 rather than 100 at 
47 1/2 and 900 at 47 3/8.) 

D. Finally, the Cleveland market maker might try 
to chisel. He might bid 47 1/4, 47 1/8 or even 47 for the entire 
1,090 shares and try to convince Smith & Co. that this is better 
than the overall price he would receive by attempting to make sales 
to several market makers or "shopping the order” as it is called. 
(I personally never reduce myself to chisling on this level. How- 
ever, certain firms, particularly Mayer & Schweitzer, Inc., and 
cercain traders, such as a trader most recently and presently 
employed by Hill, Thompson, Magid & Co., are notorious for 
chisling at every opportunity. These traders are known in Wall 
Street as “w2asles." Actually, since the example given involves 
a $47 stock, it might be perfectly legitimate to bid 47 for the 
entire 1,000 shares. This price might be as good or better than 
one would receive in a similar situation on the New York Stock 
Exchange. ) 

7. After discussing the matter with my colleagues, Zz 
can only visualize three situations in which the transaction, as 
described, could take place. They are as follows: 

A. The trader was in the bathroom. A principal 
in the iicm, who was generally unfamiliar with OTC market making, 
happened to pick up the telephone and, for reasons best known 
to him, decided to buy 700 shares of XYZ Company at 47 1/2. 


B. The trader in Cleveland happened to have an 


A209 


agency order from a customer of the firm to buy exactly 700 
shares of XYZ Company at 47 1/2 and the trader did not want to take 
any stock into his own position. 
C. The trader was actually short 10,700 shares 

(or some similar figure) and decided to cover 700 shares of his 
short position and to release Smith & Co. on 300 shares in the hopes 
that by selling 300 shares to the other market makers, Smith & Co. 
would drive the price of XYZ Company down so that the Cleveland 
market maker could cover the remainder of his short position at a 
lower price. 

8. Of the three above possibilities, A is not an example 
of anything except bad office management, and B indicates that 
the Cleveland broker is acting in a capacity other than that ofa 
market maker. Thus, the only realistic possibility is C. However, 
in C, while the trader might be doing the best thing from a 
strategic point of view, ‘he would be engaging in "unprofessional" 
conduct. (Which explains why one of my colleagues thought he 
should be immediately fired.) More importantly, if one of his 
competitors, a rival market maker, were to find out about the trade 
he would immediately be able to deduce that the Cleveland market 
maker had a substantial short »osition since this is the only 
plausible explanation for such a trade. (Market makers jealously 
guard information of this sort because it can be used ‘against then.) 

9. Simple arithmetic reveals the reason it would be 
wrong or “unprofessional” to buy the 700 shares at 47 1/2. Yor 


example, the Cleveland broker could agree to buy only 300 shares 


at 47 1/2 and could bid 47 3/8 for the remaining 700 shares. Smith 
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& Co. would have no choice but to accept this bid because 


he would be getting the best execution he could realistically 
expect on a market order of this sort since he would know that the 
wmarket maker in Cleveland knows that he has the only 47 1/2 bid. 
At the same time the Cleveland broker could, if he so desired, sell 
300 shares at 47 3/8 to another market maker. Thus, the Cleveland 
broker would wind up owning the same 700 shares at a cost of $50 
less. 

10. These facts relate directly to the allegations 
contained in paragraph 120-1 of the amended complaint and to other 


paragraphs of the amended complaint. (Obviously, the truth of 


the allegations contained in those paragraphs are in dispute.) 


Before the inception of NASDAQ, the Cleveland broker would have 

no way of knowing that his bid of 47 1/2 was higher than that of 
all other market makers. This is because, before NASDAQ, a market 
could onlv be obtained by calling a market maker and in many cases 
market makers might not quote their true market to a competitor 

or to svmebody who might be checking a market on behalf of a 
competitor. For example, before NASDAQ the broker in Cleveland 
might call the broker in New York to find out his market. The 
broker in New York mi.ght quote a market of 47 5/8 - 48 1/8 to his 
competitor, whereas his real market might be only 47 - 47 iv2. Tn 
so doing, he would be gambling that the Cleveland broker would not 
"hit his bid" at 47 5/8. If his gamble worked, the broker in 
Cleveland might buy the 1,000 shares at 47 1/2 thinking he was 
getting a bargain as the result of a devious trap set by the 

New York market maker in giving out a spurious quote when he was 


actually short XYZ Company and was trying to force the price down. 
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After buying the 1,000 shares at 47 1/2, the Cleveland trader 
would find himself unable to make a sale to the New York market 
maker at 47 5/8 and wouli be loaded down with a big position which 
he might be forced to sell at a loss thereby playing directly into 
the hands of the New York market maker. At the same time, the 
customer of Smith & Co. would be getting the price of 47 1/2 which 
would be a better price than he would get on the NASDAQ system. 

11. A copy of a Wall Street Journal article indicating 
what the OTC market was like before NASDAQ came into being is 
attached hereto and marked Exhibit A. Before NASDAQ, the OTC 
market was always considered the best example of a pure "free 
market" system. OTC traders were considered notoriously cut- 
throat because they were constantly attempting to devise ways to 
bring about the undoing of each other. Since NASDAQ, that has 
changed. Because of the way the NASDAQ systeia works, there is a 
natural tendency for OTC traders to "work together" so that they 
all make the same market thereby forcing the public to trade at 
prices effectively fixed by the NASDAQ market makers. 

12. In May, 1974, I attended the annual forme? dinner 
of the Securities Traders Association of New York (known as the 
"STANY" dinner). There, the honor of being declared "OTC Man of 
the Year", which is awarded annually by the "OTC Market Chronicle", 
was given to Gordon S. Macklin, one of the affiants in the instant 
motion. The announcement of this award was greeted with a chorus 
of boos. When it was stated that Mr. Macklin was receiving this 


award because of his work in implementing the NASDAQ system, 


the response was a second chorus of boos. While I do not like tc 


A212 


embarass Mr. Macklin personally by reference to these past 

events, the fact is that both Mr. Macklin and his NASDAQ system 

are disliked throughout the so-called OTC market community. The 
reasons for this should be obvious. To begin with, Mr. Macklin 

is not an OTC trader and presumably has never picked up the 
telephone and entered into an OTC transaction with an OTC 

market maker. Nevertheless, he is in a position where he can tell 
OTC market makers how to run their business. Secondly, Mr. Macklin 
is, in theory, the freely elected president of an indevendent 

trade association, namely the NASD, whereas, in reality, Mr. 
Macklin's presidency has been prescribed by the regulatory 
authorities and his election as President of the NASD was about 

us free as the election of Nguyen Van Thieu as the President of 
South Viet Nam. Thirdly, the NASD, of which Mr. Macklin is President, 
has the stated objective of putting most of its members out of 
business. In principle, Mr. Macklin and the i.ASD should represent 
its members before Congress and the public. Instead, Mr. Macklin 
and the NASD represent the S.E.C. in its ongoing effort to make 
impossible to operate a brokerage business at a profit. Finally, 


Mr. Macklin is presiding over the destruction of the industry he 


was elected to represent. Since the NASDAQ system came into being, 


more than half of the then existing market makers have gone out 
of business and most of the rest have lost money steadily and are 


hanging on in the hopes of better days ahead. 
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13. I first came to Wall Street in July of 1968 when 
I went to work in the over-the-counter trading department of 
Hayden, Stone & Co. Since that time, I have effected an 
estimated 30,000 over-the-cou.it *2 » -ansactions. From July 28, 1971 
until October 12, 1971 I was ass “iated with the New York Stock 
Exchange member firm of J.S. Love & Co. ("Love") and there made | 
markets in about 20 securities on NASDAQ. During this time, I acquired | 
first hand exp2rience with the NASDAQ system. When I arrived at 
Love it was decided that the firm would go on unlimited service, 
which then cost $600 per month, rather than the standard service, 
which then cost $400 per month, because of the increased use I 
would be making of Love's NASDAQ machine. The reason for this was 
that on the standard service there is an extra charge of 10¢ per 
quote in excess of a certain minimum, whereas unlimited service 
has no such charge. I personally called both Bunker Ramo Coxp. 
and the NASD in order to make this change. Bunker Ramo Corp. told 
me that it could make this change in billing only if it was given 
one month's notice. I wés outraged at this because of the 
increased cost this would mean. Bunker Ramo Corp. then informed me 
that it only did the billing and the actual rates were set by the 
NASD. I then called the NASD and spoke to Marc De Nat. Mr. De 
Nat told me that under the contract the NASD signed with Bunker 
Ramo Corp., members of the NASD would not be permitted to change 
their type of service without one month's advance notice. As a 
result Love was required to pay an additional $800 for service 


during the one month that it was required to give notice. I 
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subsequently learned that a large number of other subscribers 
to NASDAQ had experienced tne same problem and were similarly 
cutraged. 

14. After my personal unfortuante experiences with 
NASDAQ, I decided to avoid the system. However, other brokers 
who had been lured into signing two-year contracts (as required) 
frequently complained to me. One of the complaints was that these 
brokers had sign2d the standard contracts which gave the Bunker 
Ramo Corp. the right to raise the rates it was charging te the 
brokers unilaterally without any possible recourse by the brokers. 
Bunker Ramo Corp. did, in fact, ¢t .e and change the rates several 


times so that the brokers soon found themselves paying much more 


= 
than they had originally been told they were going to be paying. 


The principal change war ti at Bunker Ramo Corp. abolished its 
unlimited service so that all brokers were required to pay 10¢ a 
quote. Because of the way the NASDAQ system works, market 

makers are forced to be constantly checking the markets of their 
competiters and thus the typical market maker is likely to require 
several quotes a minute. This fact is referred to on page 8 of 
the pamphlet entitled "NASDAQ and the OTC" when it states that 
“firms that maintain markets and inventories in OTC stocks 
constantly update and adjust their quotations throughout the day." 
For this reason, when Bunker Ramo Corp. discontinued its unlimited 
service, the NASDAQ bills paid by its s bscribers soared. One 
market maker I spoke to, George Sozek of George E. Sozek & Co., 


who had only one employee and made marke*s in 30 NASDAQ stocks, 
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told me that he was paying over $2,000 per month for the use of 
NASDAQ and that he had decided to go out of business rather than 
to continue on this basis. However, that caused another problem 
because the brokers on NASDAQ had all signed two year contracts 
which Bunker Ramo Corp. refused to break even in the case of 


brokers who had gone out of business. I was told that one briker 


who wanted to go out of business, Savarin Corp., was offering to 


pay $5,000 in advance to anyone who was willing to assume the 
remainder of its NASDAQ contract. Other brokers I know of have 
adopted a diffe.ent approach. Not long ago I spoke to Mr. 
Schweickart, tle principle of the once prestigious firm of 
Schweickart & Co., which recently went out of business. Mr. 
Schweickart told me that NASDAQ had ruined the over-the-counter 
market and that he had called Bunker Ramo Corp. and told them to 
come and take away their machine. He also said that he was not 
going to pay anything to Bunker Ramo Corp. on the unexpired portion 
of his contract anc that if Bunker Ramo Corp. wanted to sue him 
that would be fine with him. This now seems to be the general 
attitude in Wall Street. Ina fairly recent edition of the New 
York Law Journal I saw that on one day Bunker Ramo Corp. had 
obtained judgments, each in the amount of approximately $20,000, 
against two small borker dealers. Even as much as two years 2g0 

a principle of the firm of Mitchum, Jones & Templeton, Inc. was 
quoted as saying that his firm had closed its oTCc trading department 
after finding it impossible to make money because of NASDAQ. 


15. I believe I can speak for almost every one of the 
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3,000 over-the-counter traders in attendance at the latest STANY 
dinner in saying thet the entire NASDAQ system should be scrapped. fo 
The fact is that nobody would be willing to pay forthe cost of 
NASDAQ if it were not backed by the regulatory authorities. I do 

not know of anyone in the over-the-counter market who still believes 
that NASDAQ is a good thing for the industry. 

16. I believe that this is a logical result. Because 

of the advanced technology involved in the implementation of the 
NASDAQ system, the cost of this system is necessarily high. For 
this reason, market malers must increase their trading profits just 
in order to be able to pay this added cost. In the long run, 
these incresed trading profits must necessarily come out of the 
pockets of public customers who buy and sell over-the-counter 
stocks. Once the system has attuned itself,as it mus* do with 
the passage of time after its implementation, it follows that 

these increased trading profits must come as the result of less 
competition. This has, in fact, occured because (1) most market 
makers have gone out of business and (2) those market makers who 
remain in business are less willing to take positions and usuaily 

prefer to quote the same markets as their competitors. Before 

NASDAQ, if one had, for example, 500 shares of a stock for sale 

and five market makers were quoting a market of, for example, 47 1/4 

bid, 47 3/4 offered, one could be reasonably assured of selling all 

500 shares at 47 1/4 even if it was necessary to sell 100 to each 

market maker. This was true because trading ethics prohibited 


which was known as “running in front of an order." With BASDS;), 
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however, trading ethics have become obsolete. In the same 
situation a broker with an order to sell 500 shares at the market 
would call the first broker and offer the entire 500 shares. (It 
is considered unethical to show only part of an order.) In all 
likelihood, the first broker would take 100 shares at 47 1/4 and 
immediately drop his market on NASDAQ to either 47-1/2 or to 46 7/8 - 
7 3/8. The broker with the order would then call the second 
market maker and offer 400 shares at 47 1/4. If the broker with the 
-rder was quick on the telephone he would hit the second market 
maker's bid before the second market maker had a chance to check 
his machine. (Speed is of the utmost importance in this business. ) 
The second market maker would look on his NASDAQ machine and see 
one market maker quoting 46 7/8 - 7 3/8 and the other four (including 
himself) quoting 47 1/4 -3/4. He would then immediatély know that 
100 shares had already been sold to the first market maker and, for 
that reason, he would buy 100 shares and drop his own market also. 
By the time the broker with the order got around to calling the 
third, fourth, and fifth market makers they would undoubtedly 
have observed at leasit the first market maker drop his price and 
they would, in anticipation of receiving a call from « seller, 
lower their markets to 47-1/2. Thus, by the time the third market 
maker was called the best bid price would, in all probability, be 
47. Thus the end result would be the sale of 200 shares at 47 1/4 
and 300 shares at 47. 

17. In order to try to keep this from happening, the 
broker with the order, assuming he were sharp enough, would push 


the "transmit" button, which gives price quotations, the instant 


VS RE ET 


A218 


he got the third market maker on the telephone and before he 


announced his desire to sell 300 shares at 47 1/4. The idea 
in doing this would be to catch the third market maker off guard 
before he gets a chance to change his quote. According to page 
22 of the pamphlet entitled "NASDAQ and the OTC" it takes five 
seconds before’ an updated quotation is reflected on the NASDAQ 
machine. While this may seem fast by normal standards, it is a long 
time in the OTC market where transactions are normally effected in 
as little as three or four seconds. In the situation being described, 
the broker with the order to sell 300 shares is likely to get into 
a screaming and ungentlemanly fight with the market maker in the 
event that he claims that he was in the process of updating his 
machine at the moment the broker with the sell order called. (OTC 
traders are supposed to be gentlemen at all times.) 

18. In the situation just described, which is fairly 
typical, the public customer who owned the 500 shares and who 
sold 200 at 47 1/4 and 300 at 47, wound up with $75.00 less than 
he would have received ‘ad there been no NASDAQ system. Ultimately, 
that $75.00 does not go into the pocket of the market makers but 
instead goes to the NASD and to Bunker Ramo Corp. which is ina 
position to charge whatever the market will bear for its services. 
However, it could be much worse. If the broker had an order to 
sell 2,000 shares at the market, he could easily knock the price down 
to 46 or 45 before completing his order. Traders who execute large 
orders on MASDAQ with regularity, have told me that it is not uncommon 
to knock the market down two points on a 2,000 share order only to 


have the market go back up to its original price within five minutes 
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after the order is completed. Obviously, a broker with a 2,000 
share sell order must expose his position and place himself at 
the mercy of the market makers in order to get an execution for 
his customer. It is for this reason, that, since the inception of 
NASDAQ, a true negotiated market has ceased to exist. 

19. When I was an over-the-counter order clerk at 
Hayden, Stone & Co. and employed to execute over-the-counter orders 
for public customers of the firm, I used to pride myself on my 
ability to remember 1,000 telephone numbers and to make an 
average of about 350 telephone calls to market makers per day. I 
was respected and perhaps feared for my ability to make telephone 
calls quickly and to get the best prices for the customers of 
Hayden, Stone. When the Christmans of 1969 came, I received 32 
bottles and other gifts from various Wali Street market making 
firms. This was something of a record. However, with the advent 
of modern technology in the form of the NASDAQ system, these 
particular talents of mine are of no special benefit. 

19. As a market maker, I have the same problem. Before 
NASDAQ, I could rely on my ability to outwit my fellow market 
makers and I almost never lost money trading a stock. When I went 
to Love, however, I discovered that whenever I made a good 
competitive market, I became almost a sitting duck and whenever I 
made the same market as everybody else, I simply had to wait and 
hope that somebody with an order might call me rather than somebody 
else with the same market. 

20. For all of these reasons, the glorified version 


of the way the NASDAQ syste’. ‘s supposed to work, as described by 
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the affidavits of Gordon S. Macklin and John H. Hodges, Jr. and the 
exhibits attached threto, fails to describe the way the WASDAQ 
system actually operates and the overall effect it has on the 


over-the-counter market. 


WHEREFORE, the deponent respectfully prays that the motions 
of defendant National Association oi Securities Dealers, Inc., 
National Clearing Corp. and Bunker Ramo Corp. to dismiss and for 


judgment on the pleadings be denied. 


SAMUEL H. SLOAN 


Sworn to before me this 
10th day of February, 1975 
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UNITED STATES DISTRICT COURT eh ; 


SOUTHERN DISTRICT OF NEW YORK : oS ~ 
SAMUEL H. SLOAN, 74 Civil 2792 
SAMUEL H. SLOAN, & CO., ‘ 
Plaintiff, AFFIDAVIT © { O: POSITION TO MOTION 
TO DISM@SS )F DEFENDANT NATIONAL 
-against- QUOTATION .JREAD, INC. AND 
REPLY AFFIDAVIT IN SUPPORT OF MOTION 
SECURITIES & EXCHANGE COMMISSION, FOR A PRELIMINARY INJUNCTICN. 
et al., TPG 
Defendants 
a Ps acc dee Saas age, wick waka) «ep Ee RT a ea aa ee a X 


STATE OF NEW YORK 
COUNTY OF NEW YORK. 

SAMUEL H. SLOAN, Being duly sworn, deposes and says: 

1. A number of statements made in the affidavits of Navid 
Burnett are incorrect. To begin with, paragraph 3 of the affidavit of David 
Burnett in support of a motion to dismiss states that I made no payment of 
my subscription bill from April through August 15, 1973. This is not 
true. The fact is that I paid the sum of $3,073.57 to the NATIONAL 
QUOTATION BUREAU ("'NQB") between April, 1973 and August, 1973. A copy o: 
a cancelled check s’ ing a payment in the sum of $2,073.57 on June 4, 1973 
is attached hereto and marked Exhibit A. 

2. Next, paragraph 5 of the affidavit of David Burnett in 
opposition to my motion for a preliminary injunction states that I did 
not submit listings for publication after December 30, 1974. Again, this 
is untrue. A copy of Mr. Burnett's own affidavit showing listings 


scheduled for publication after December 30, 1974, is attached hereto 
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and marked Exhibit B. I believe that the facts and figures presented 
in this prior affidavit are substantially correct. 

3. Furthermore, an affidavit of Jerome Selvers claims that 
additional quotations were submitted on my behalf after December 30, 1974. 
A copy of this affidavit is attached hereto and marked Exhibit C. 

However, I deny the truth of many of the statements made in this affidavit 
and include it only for the limited purpose of establishing that quotations 
were submitted on my behalf after December 30, 1974. 

4. The relevant facts are as follows: On December 30, 1974, 
after Judge Ward signed the temporary restraining order, I caught a 
scheduled 8:00 P.M. flight for Iceland (which actually left at about 
9:30 P.M.). I arrived back in New York at about 4:00 A.M. on January 
8, 1975. 

5. Prior to leaving for Iceland, I arranged to have a friend 
submit listings by telephone to the NQB while I was away. The listings were 
supposed to be blank without a bid or an asked quotation. The reason that 
I wanted this done was that if a listing for a particular security does not 
appear in the pink sheets for a certain number of days, the NQB will not 
publish a listing for that security unless a new Form 211 is submitted. 
Thus, I wanted to keep my listings active while I was away. 

6. When I came back, I learned that the NYB had refused to 
accept my listings while I was away. On January 8, 1975, I personally 
called the NQB and submitted a listing by telephone for Triex International 
Corp. I examined the pink sheets the next day and observed that the NQB 


had not published my listing. After attempting without success to resolve 
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the matter with the NQB, I submitted my request for a temporary restraining 
order and order to show cause to this court. 

7. Af er Judge Griesa signed the order to show cause, I 
spoke to David Burnett and other employees of the NQB several times. The 
first of these conversations took place on January 10, 1975, when I went 
to ye the order to show cause on the NQB. Mr. George Brandt of 
Rogers & Wells had previously told me that I could serve the order on the 
NQB directly rather than travel uptown to che offices of Rogers & Wells. 
In a brief conversation with Mr. Burnetc just prior to 5:00 P.M. on 
January 10, 1975, I was told by Mr. Burnett that if I wanted to go back 
in the pink sheets that I should submit listing cards and the NQB wovld 
decide whether or not to publish my listings. 

8. On Monday, January 13, 1975, i submitted ten quotation 
cards to the listing department of the NQB on the 9th floor at 116 
Nassau Street, New York, N.Y. A clerk there who wes obviously acting on 
special instructions asked me to come upstairs with her to the 10th floor. 
I did, in fact, go upstairs with her an observed her hand ry ten listing 
cards to Mr. Burnett. Without looking at the cards, Mr. Burnett told me 
that the NQB, on advise of counsel, was not going to accept any listings 
from me. 

9. The next day I submitted ten more quotation cards with the 
same result. I attempted to argue the point with Mr. Burnett by stating 
that according to the S.E.C.'s interpretation of its own Rule 15c2-11l, the 
rule only excluded the publication of ectual bid and asked quotations. Since 


I had not attempted to submit any bid or asked quotations but merely 


listings "in nawe only," I could obviously not be in violation of Rule 15c2- 
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11. Mr. Burnett said that he agreed with me and he felt that the NOB 
should publish my listings but that Rogers & Wells had nevertheless advised 
the NOB not do so. - 

10. On either January 13 or 14, 197£. 7 called Rogers & Wells 
and discussed the matter at length with George 3:o;dt. Mr. Brandt stated 
thet in his opinion a quotation could be deemed a listing in name only 
without a bid or an asked quotation even though the S.E.C. may have made, 
in a prior situation, a ruling to the contrary. I discussed such a 
ruling with Mr. Brandt, a copy of which is attached hereto and marked 
Exhibit D. Nevertheless, Mr. Brandt stated that in his opinion, due to 
the broad language of Judge Wards order, the NQB would be risking a contempt 
proceeding by accepting any listings from me and, as a result, he had 
advised the NQB not to accept my listings. 

1l. After speaking to Mr. Brandt, I went to the offices of 
the S.E.C. and spoke to Mr. Selvers, the trial attorney who had represented 
the S.E.C. before Judge Ward. I asked Mr. Selvers for a specific ruling 
shat, in the opinion of the S.E.C., I could submit listings "in name only" 
without violating Rule 15c2-11 or Judge Wards order. Mr. Selvers suggested 
that I write a letter to his superior, Mr. Nortman. 

12. Although frustrated in my efforts to obtain the listing 
priviledges for which I had paid the sum of $436.32 to the NQB, I continued 
to submit quotation cards in the hope that the NQB would let me back in the 
pink sheets. Finally, I submitted a quotation card for a listing "in name 
only" of a security which had previously been suspended from trading by 


the S.E.C. named American Telephene & Telegraph ("AT&T"). A copy of the 


S.E.C. release announcing the suspension AT&T is attached hereto and 
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marked Exhibit E. At the same time I submitted quotation cards for 
U.S. Steel, Anheuser-Busch, American «xpress, and Anglo-American Gold. 
I selected the latter because it is a foreign issuer and therefore exempt 
from Rule 15c2-11 and from all other so-called federal securities laws. 

13. Miraculously, on Jariary 15, 1975, the NQB accepted a listing 
in those securities and since that time the NQB has treated my listings 
in a fairly normal manner. I know of no reason to accoun: for this change 
in policy other than to assume that Rogers & Wells changed its mind. (In 
another motion paper, I express the belief that Mr. Brandt may, for 
strictly personal reasons, desire to interfere with my business activities.) 

14. Nevertheless, the relief I am requesting is decidedly not 
moot. The NQB now wants me to submit new Forms 211 on all the same securities 
for which I submitted Forms 211 in December, 1974 if I want to get back 
in the pink sheets in those securities. In December, 1974, I submitted 
Forms 211 on a total of 374 securities. An example of one of the submitted 
forms is attached hereto and marked Exhibit F. It appears from Exhibit 
A that only 294 of these forms were both necessary and ac eptable. Of the 
remaining 68 securities, 17 were for issuers which were then currently 
under suspension by the S.E.C. Consistant with my contention that a 
suspension of trading by the S.E.C. is unconstitutional, I attempted to 


list in the pink sheets all 17 securities which were then suspended. 


Although the NQB has never discussed the matter with me, Ira Spindler of 


the S.E.C. told me that the NQB had told him that the NQB would not publish 
my name under any suspended securities. 
15. I believe that most of the remaining 51 securities were 


securities then currently listed in che pink sheets so that the susmission 


of a Form 211 was unnecessary. 

16. The court may be wondering why I would engage in a 
course of conduct which would obvicusly bring retaliatory action by the 
S.E.C. Mr. Selvers apparently believed I was doing so in order to set 
up a court confrontation which would immediately test the validity of 
Rule 15c2-11. This is not actual]; correct. The trucu is that I was only 
in it for the money. In November, 1972 I was a market maker in the shares 
of Triex International Corp. ("Triex"). In connection with my market 
making activities in Triex, I sold 200 shares to Thompson & McKinnon at 
8 5/8, 300 shares to Havenffeld Corp. at 10, 100 shares to Gilligan 
Will & Co. at 9 1/4 and 200 shares to Ladenberg, Thalman at 9. I also 
sold an additional 400 shares to small brokers who are now out of business. 
Furthermore, I bought 800 shares from brokers who are also now out of 
business. This left me with a short position of 400 shares of Triex. 

17. After triex was suspended by the S.E.C., none of the brokers 
involved would accept or make delivery. Thus, my fail to receive and 
deliver position was frozen seit fieret not receive or delive1 any stock. 
When the trading suspension was lifted, Triex did not re ume trading and, 
for that reason, none of my outstanding contracts were settled. Also, - 
after inquiring around Wall Street, I was unable to find any Triex shares 
for sale on the market. 

18. The total dollar value of my fails to deliver, including 
those representing sales to brokers now out of business, came to exactly 


$11,000.00. Since this would represent money in my pocket if I could 


buy back the Triex shares at a nominal price, I explored ways to cover my 


short position. In February, 1974 I went to Miami, Florida and spoke to 
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Bob Slatko and his associate Harvey 3ernstein, the new president of 
Triex. At that time, I learned from the previous president of Triex 
that Slatko and Bernstein had been given control of Triex in September, 
1973 by its previous owners who apparently did not know of Mr. Slatkos' 


background. (See S.E.C. v. Century Investment Transfer Co. CCH Fed. Sec. 


Law Rep. #93,232 (1971-72 binder.)). 

19. When speaking to Mr. Slatko and Mr. Bernstein, I offered 
to, in effect, invest $3,000 into Triex in return for which I would be 
given a block of stock and control of tae company. My plan was to obtain 
stock which I could use to make delivery on my outstanding contracts so 
as to get my $11,000. Mr. Slatko agreed readily to my proposal, Never- 
theless, he stalled on actually consummating the deal until August, 1974, 
wuen Mr. Bernstein called me on the telephone and offered to, in effect, 
sell me control of Triex for $20,000. I rejected the offer. 

20 Following this lack of success, I embarked on a different 
approach which was to put Triex back in ‘he pink sheets so as to enable 
me to cover my short peusicion. I submicted a Form 211 to the NQB and, as 
a result, received a suiprising letter from Slatko, a copy of which was 
attached as an exnihit to my motion for leave to file an amended complaint. 

21. After submitting ny Form 211 for Triex, I spoke to Ira 
Spindler of the S.E.C. who told me that the 3.E.C. had no objection to 
having my name listed under Triex as long as it was listed without a bid or 
an asked quotation. Mr. Spindler told me, however, that the NQB had a 
rule which prohibited the submis , of initial listings without an initial 


quotation. 


22. In December, 1974, I spoke personally to Mr. Burnett of 


the NQB in his office several times with regard to my desire to list 


Triex and other securities in the pink sheets. I told Mr. Burnett that 
I was going to try to list perhaps as many as 500 or 1,000 securities in 
the pink sheets during the last two weeks of 1974 if time permitted it. 
I explained that the reason that I wanted to submit these listings at this 
particular time was to take advantage of tax selling which traditionally 
occurs at the end of the year. I also explained to Mr. Burnett that I 

sd a particular interest in Triex because of my fail to deliver position 
which was valued at $11,000.00. 

23, .Mr, Burnett told me that because of my special situation 
with regard to Triex he would require me to submit a Form 211 to the NQB 
indicating an actual bid price but he would nevertheless permit to go in 
the pink sheets blank or without a bid or an asked quotation. Subsequently, 
I dic’ go into the pink sheets in Triex on that basis. However, after 
listing my name in the pink sheets without a bid or an asked quotation and 
without buying any Triex shares to cover my short position, I decided to 
submit a quotation of 1/4 bid which was the quotation I had indicated an 
intention to publish on the Form 211 I submitted to the NQB with respect 
to Triex. By so doing * also assured the publication of my name in the 
National Stock jummary under Triex. 

24. Since Javwuary 15, 1975, the date the NQB started to publish 
my listings again, I have submitted a listing for Triex almost every day. 
I have also subsittedi listings for other securities which are not presently 


in the pink sheets but which were listed under my name during the last two 
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weeks of 1974. The NQB has not published my listings but has sent 


back the quotation cards with the words "Form 211 Required" stamped across 


them. A copy of several such cards are attached hereto and marked Exhibit 
G. 

25. In response, I have in fact submitted a Form 211 for Triex. 
However, this form was rejected by the NQB. A copy of the rejected form 
is attached hereto and marked Exhibit H. It is apparent that this form 
was rejected because I failed to submit a bid or an asked quotation. 

26. On February 3, 1975, I spoke to Mr. Burnett and asked 
him if I could again list Triex without submitting an initial quotation. 
Mr. Burnett denied my request and stated that his reason for so doing was 
that the previous time wher. he had granted the same request I had ultimately 
submitted the price of 1/4 bid. Mr. Burnett told me that if I wanted to 
argue the point further I should call counsel for the NQB, Rogers& Wells. 

27. I did, in fact, call Rogers & Wells and I spoke to Mr. 
Koegel. <(M. Brandt was unavailable). Mr. Koegel told me that he would 
speak to Mr. Burnett concerning this matter. Two days later I called Mr. 
Koegel again and he advised me that he had discussed the matter with Mr. 
Burnett with the result that there was no change in the position of the NOB, 
and that I would be required to submit a Form 211 indicating a bid or an 
asked quotation if I wanted to be listed in the pink sheets for Triex. 

28. For all of these reasons, the relief requested is not moot 
even though the circumstances have changed somewhat since I submitted 
my original order to show cause. To begin with, the NQB has unequivocally 
refused to list my name under securities currently suspended from trading 


by the S.E.C. Next, the NQB will not permit me to submit new listings 
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for any other securities unless I submit a new Form 211. Finally, even 

if I do submit a Form 211, the NQB will not permit me to list my name 

in the pink sheets unless I submit an initial quotation. Although the 

NOB claims that to do so would be to permit me to violate its own internal 
rule, the fact is that the rule in question has not been published or 
posted anywhere and the only time a subscriber becomes aware ~f this "rule" 
is when a Form 211 is rejected by the NQB on the grounds of this so-called 
“rule”. 

29. It is clear that I will suffer irreparable harm if this 
motion is not granted. At the same time the NQB will suffer no harm 
whatsoever and, in fact, will benefit if my motion for injunctive relief 
is granted. I have discussed Rule 15c2-1l with Mr. Burnett ana other 
officers of the NQB and it is clear to me that NQB dislikes rule 15c2-11 
as much as I do. The reason for this should be apparent. The NQB derives 
its income almost entirely from listing fees paid by its subscribers. The 
rate which the NQB charges for its listings is $25.00 per five listings 
per month plus sales tax plus a small additional $10.00 monthly charge for 
the initial ten listings. Each page of the pink sheets contains an 
average of 155 listing (Part of the cover and part of a sample page of 
the pink sheets is atti d hereto and marked Exhibit I). At present, 
the pink sheets contain an average of 160 pages. About one page is usually 
wasted in the cover and last page. Thus, each issue of the pink sheets 
contains 155 X 159 or 24,645 listings. At the base rate of $5.00 per 
listing per month, the NQB derives an estimated $123,225 in subscription 
fees monthly from listings alone. However, before Rule 15c2-11 came into 


effect and before the advent of NASDAQ, the «verage issue of the pink 


ak 
> 
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sheets contained about 300 pages. Simple arithmetic indicates that the 
revenues received by the NQB have decreased by more than $100,000 per month 
since that time. It must be remembered that while market prices have 

dro ed, the overall volume of over-the-counter trading has increased 
during the relevant period. 

30. For this reason, the NQB would actually like to see me win 
this lawsuit. It is obvious that if the Securities Exchange Act of 1934 
were declared to be unconstitutional, the NASDAQ system would cease to 
exist. The simple fact is that few brokers would be willing to bear the 
cost of NASDAQ if NASDAQwere not backed by the regulatory authorities. On 
the other hand, the NQB, which dates its existance back to 1913 or there- 
abouts, would stay in business. 

31. At one of my meetings in Mr. Burnett's office, he informe’ me 
that Congress passed legislation in 1963 which would have enabled the 
nationalization of the NQB. According to Mr. Burnett, Congress backed down 
when the then owner of the NQB made it clear that he would discontinue 
business rather than be nationalized. 

32. By refusing to permit me to go back into the pink sheets 


in Triex without submittin an initial quotation, the NQB is placing me in 


a special kind of jeopardy. Although I succeeded in purchasing 200 shares 


of Triex at 1/4, I still need to buy at least 600 more shares so that I can 
deliver these shares and presumably receive payment in the amount of $5,525. 
(I already delivered 100 shares to Havenfield Corp. and 100 shares to 
Gilligan, Will & Co.). However, if I were to comply with the ruze of the 
NQB, the S.E.C. would undoubtedly take the position that I was in violation 


of Rule 15c2-11 and in contempt of Judge Ward's order. Thus, I must 
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consider the question of whether it is worth $5,525.00 to be held in 
contempt of court. In order to do this, I must calculate the 
probability of Judge Ward's injunctive order being held up on appeal as 
against the probability that I will actually be able to buy the needed 
600 shares of Triex, to make delivery, and to receive payment therefore. 
All of this would be avoided if the NQB would let me list Triex in the 
pink sheets without an initial quotation. 

33. The same is true of Franklin New York Corp. (the parent 
company of Franklin National Bank which is now being liquidated by 
the FDIC). In that situation, during the last week in 1974, I bought 
1,000 shares at the price of 1¢ from A.G. Becker & Co. and sold the 
same 1,000 shares to Sherman, Fitzpatrick & Co. at 10¢ thereby realizing 
a profit of $90.00. However, a.G. Becker & Co. cannot deliver the shares 
it sold to me and Sherman, Fitzpatrick & Co. would like to buy me in. 
However, there is no market in Franklin New York Corp. because the NQB 
did not publish my listings from December 30, 1974 until January 15, 
1975. Therefore, the situ:tion presumably will remain in limbo indefinitely 
unless and until I or another broker can get back in the pink sheets in 
Franklin New York Corp. Meanwhile, A.G. Becker & Co. has been calling me 


almost every day in a. effort to induce me to break the trade and has 


offered to pay me $90.00 to do so. At the same time, Sherman, Fitzpatrick 


& Co. has thus far refused to break the trade and is demanding delivery of 
the stock. 

34, I know of similar situations involving much larger sums 
of money. For exa™1:, according to the Wall Street Journal, Salomon 


Bros. refused to accept delivery of $8,000,000 worth of stock in Equity 
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Funding Corp. after trading in Equity Funding Corp. was suspended by the 
S.E.C. (That suspension is still in effect). However, I was told by the 
New York Stock Exchange that Salomon Bros. finally did take delivery and 
make payment after Salomon Bros. was threatened by the New York Stock 
Exchange with being suspended from trading on that exchange. 

35. In the situation before this court, I have suffered 
prejudice because the NQB refused to publish my listings from December 
30, 1974 until January 15, 1975. If my listings had been pub lished 
during that interval this problem would not have arisen because I would 
have been able to continue to submit quotation cards at regular intervals. 
However, the NQB arbitrarily refused to accept my listings during that 
period and now, apparently relying on Rule 15c2-11 subsection (b)(3), the 
NQB will not now let me back in the pink sheets on any of the 294 securities 
for which I previously submitted Forms 211 unless I submit new Forms 211 
and new initial quotations. 

36. With regard to/the motion to dismiss, I will state that 
although it might be argued/that the NASDAQ system can be said to compete 
with the NQB, the fact is that NASDAQ is a fundamentally different kind 
of quotations medium. To say that NASDAQ competes with the NQB would be 
analogous to saying that AT & T competes with Western Union or the U.S. 
Postal Service. Furthermore, according to exhibits submitted by the NASD 
in support of a motion to dismiss, there are 3,000 securities currently 
i.sted on NASDAQ. On thé other hand, about 10,000 securities are listed 
daily in the pink sheets. (I obtained an estimate of this figure by 
multiplying the average number of pages in the pink sheets (159) by the 


number of securities on the average page I sampled (69) to reach 159 X 69 = 


10,971. "ndoubtedly, the NQB can provide more accurate figures. According 

to page 4 of an exhibit offered by the WASD entitled "NASDAQ, and the Listing 
Dilemma" and to other published figures, there were approximately 10,000 
securities actively quoted in the pink sheets.) Thus, the NQB can be 

said to have a monopoly on the listings of approximat:'y 7,000 securities 
which are not listed on NASDAQ. 


37. A subscriber to the pink sheets must pay the sum of 


$360 plus tax for one set of pink s..cets délivered daily plus ten listings. 


Subscribers who desire additional listings must pay at the rate of $25.00 
per five listings per month. Thus, a subscriber to 100 listings pays 
$510 per month, a subscriber to 200 listings pays $1010 per month, and a 
subscriber to 500 listings pays $2510 per month. Subscription fees are 
payable six months in advance. After the initial ten listings, there are 
no discounts available for large volume listings. On several occasions, 
I have attempted to obtain such volume discounts. I contend that this rate 
structure is unfair. For example, a major brokerage firm such as Harris, 
Upham & Co. with about 100 branch offices probably paid less for its sub- 
scription to the pink sheets than I paid when I was a subscriber to 100 
listings. 

38. Furthermore, although I ultimately paid the bill to che NQB 
in the amount of $1,755.87, I still contest its correctness. The NQB never 
made any effort to demonstrate the correctness of this billing although I 
requested that it do so on numerous occasions. The simple fact is that I 
paid the bill to the NQB as the only way to get back into the pin’ sheets. 

WHEREFORE, deponent respectfv! ly prays that this court grant his 


motion for a preliminery injunction requiring defendant National Quotation 


Bureau, Inc. to list his name in the pink sheets under any security and 
deny the motion of defendant National Quotation Bureau, Inc. to dismiss 


the complaint. 


4) a) 


SAMUEL H. SLOAN 


Sworn to before me this 10th 


day of February, 1975 
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SAMUEL H. SLOANE & CO. 


FIRST NATIONAL CITY BANK 


SS WALL STREET 
NEW YORK, N. Y. 100.8 
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AFFIDAVIT 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK) ’ 


ov 


DAVID M. BURNETT, being duly sworn, deposes “and 
says: 

1. I am Executive Vice-President of the National 
Quotation Bureau, Inc. at 116 Nassau Street, New York, New 


York 10038. The National Quotation Bureau, Inc. publishes 


which is a daily listing of bid and asked prices in securi-~ 
ties traded Over-the-Counter by brokerage firms. 
2. The National Quotation Bureau has approved the 


foliowing numbers of Forms 211 submitted by Samuel H. Sloan 


| 
the National Daily Quotation Service (the “Pink Sheets"), | 
| 
} 
| 
cases where a security was not. previously listed, copies of | 
completed Forms 211 submitted by Sloan were transmitted to | 
the New York Regional Office of the Securities and Exchange 
Commission at least 48 hours prior to listing. | 
(a) On Monday, December 23, 1974, 39 Forms 
{ 


211 were accepted for listing for inclusion in the Pink 


rs that date; on Thursday, December 26, 1974, 47 Forms 211 


& Company ("Sloan") for iasting in the Pink Sheets. In all 
St cs of that date; on Tuesday, December 24, 1974, 31 Forms | 


211 were approved for listing for inclusion in the Pink Sheets 


were approved for listing for inclusion in tne Pink Sheets 


|| of that date; and on Friday, December 27, 1974, 47 Forms 


211 were approved for listing for inclusion in the Pink 


Sheets of that date. 
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(b) As of December 27, 1974, there were 107 
Forms 211 pending for approval for today, December 30, 1974. 

(c) As of December 27, 1974, there were 20 
Forms 211 which were pending for listing in the Pink Sheets 
of December 31, 1974; and on December 27, 1974, there were 
three Forms 211 which were pending for listing in the Pink 
Sheets of January 2, 1975. 

3. Samuel H. Sloan & Company submitted an addition 
al 51 Forms 211 for the listing of securities, which Forms 
211 were not sent to the Securities and Exchange Commission 
Since the issues ween already listed in Pink Sheets. 

4. Samuel H. Sloan & Company appeared in the 
services cf tink Sheets on the following dates in the follow- 
ing numbers of securities, to wit: On December 23, 1974, 
Sloan appeared in 77 different issues; on December 24, 1974, 
Sloan appeared in 39 different issues; on December 26, 1974, 
Sloan appeared in 60 different issues; and on December 27, 
1974, Sloan appeared in 116 different issues. 

5. Since December 18, 1974, the National Quotation 
Bureau has received approximately 350 Forms 211, each for a 


different security, from Samuel H. Sloan & Company. 
Ms Va 

‘ , Pr x 7 Ff 

/ ld; 1, ‘ 
~ f cL P . 4 $2.1. 


JOHN M. WALSH M. Burnett 
Wotery Public, State of New YarR 
No. 41-450!1037 
Qualifiod in Queens County 
Commission Expires March 30, 1979 


Sworn to before me this 


30th dg of December, 1974 


G21 cet<-C_ 
7 7 Notary Pub 


© 


| 


| 


| 
| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


es eas 


SECURITIES AND EXCHANGE COMMISSION 
74 Civil 5729 (RJW) 


Plaintiff, 


AFFIDAVIT IN SUPPORT 
: OF EXTENSION OF TEM- 


SAMUEL H.. SLOAN, Individually and d/b/a PORARY RESTR.INING 
$ ORDER 


SAMUEL H. SLOAN : 


- against - 


. Defendants. : 
eee ED 


STATE OF NEW YORK ) 
) ss.: 


COUNTY OF NEW YORK ) 
JEROME M. SELVERS, being duly sworn, deposes and says: 


i. I am employed as an attorney by the U.S. Securities 


and Exchange Commission ("Commission"), Plaintiff in the 


above-entitied action in its New York Regional Office. 


2. I make this affidavit in support of the application 


of the Commission for an extension of the temporery restraining 


order. This affidavit is based upon correspondence and other 


documents of defendant Samuel H. Sloan & Co. ("Sloan & Co."), 


statements made to or in my presence by Samuel H. Sloan ("Sloan"), 


information received from the National Quotation Bureau ("No "’, 


and information contained in the official files of the Commission 
upon information and belief. 


. On December 30, 1974 the Honorable Robert J. Ward, 
st of New York, signed 


U.S. District Judge for the Southern Distr 
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a temporary restraining order, restraining Sloan & Co. and Sloan 
fri a further violations of the examination provisions of Section 
17(a) of the Securities Exchange Act of 1934 ("Exchange Act"), 
15 U.S.C. 78q(a) and Bule 17a-4 promulgated thereunder, 17 C.F:R. 
240.17a-4 sad from further violations of the provisions for 
initiating over-the-counter quotations, Section 15(c)(2) of the 
Exchange Act, 15 U.S.C. 780(c)(2) and Rule 15c2-11, 17 C.F.R. 
240,15¢2-11,. 

4, The Court further ordered Sloan to “permit immediate 


examination in an easily accessible place" of his books and 


records as well as not to remove, destroy or alter those books 


and records, 

5. Defendants Sloan and Sloan & Co. were ordered to show 
cause before Judge Ward on January 8, 1975 at 2:15 p.m. in Room 
519 of the U.S. Courthouse, Foley Square, New York as Sloan 
indicated that he was en route to Iceland and would not return 
until the latest possib_e date for erguments. Mr. Sloen indicated 
to the Court that his books and records were in his locked apert- 
ment and not in the custody of any person, (Record, p. 25), 
Moreover, Sloan indicated in response to the Court that there 
was no one on the premises, 

6. The Court suggested that arrangements be made whereby 
- the Commission could inspect Sloan's books and records pursuant 
to the Court Order. (Record, p, 29, 38). Upon conclusion of 
argument, Sloan was immediately served with the Temporary 
Restraininz Order, and William Nortman, Assistant Regional 


Administrator of the New York Regional Office, asked Slcan in 


act) 


the outer office of Judge Ward's Chambers if wnat an exemination 
could be arranged, Sloan flatly refused. 

Ve On Tuesday, Dece ber 31, 1974 I spoke with Mr. Walsh 
of the NQB who advised me that someone was attempting on Sloan's 
behalf to list stocks ‘2 the Pink Sheets in violation of Rule 
15e2-11, 

8. I called the telephone number of Sloan's residence 
(583-8765) which apparently is also an office number, to deter- 
mine if the firm was doing business, An individual answered the 
telephone, "Sloan & Co." I advised this individual that the 
Court had issued a temporary ~ertreining order, restraining 
Sloan and Sloan & Co. and their agents, emplo: ses, servants, 
assigns, etc, from violating kule 15¢e2-1l1. This individual in 
dicated that he had last Spoken to Sloan at approximately 4:30 - 
3:00 p.m. the previous day (Monday, December 30, 1974) and Sioen 
had told him to carry on business as usual. 

9. I asked this individual if Sloan & Co.'s books and 
records were available for immediate incnection as ordered by 
this Court, I was advised that this individual knew nothing of 
the firm's books and records, Subsequently, Ira B. Spindler, a 
Financial Analyst in the Branch of Market Surveillance of the 
plaintiffs New York Regional Office, served this individual 
with a temporary restraining order, 

10, On Friday, January 3, 1975 I called Sloan & Co. at 
“83-8565 and again spoke to this individual who had by thie time 


been identified as Hank Lanson who again answered the telephone 


a 


~ “Sloan & Co." 
11. Clearly, Sloan misrepresented the availability of his 

books and records when he stated that same were in a locked 
apartment with no one present to allow an inspection. As a 
result, as of this date, the Commission has been unable to 
examine Sloan's books and records to determine the extent of 
the violations. 

12. It is therefore imperative at this point that the 
temporary restraining order be extended for an additional 10 


days and that the matter be set down as quickly as possible 


on the plaintiff's request for a preliminary injunction. 


: aan LL 


ROME M. SELVERS 


Sworn to before me this 
§© day of January, 1975 


NOTARY PUBLIC 


WE YONG ay 
Notary Public. So" New York 
Wo, 81 405°: 59 nty 
Creified °4 4 *: Boa Ps 
GCowwission Legere ie" 


met 
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524 3-13-74 


New SEC Rulings 


83,867 


Rothschild Securities Corporation 


that it will not recommen: any action to 
the Commission if the merg: between Butler 
and Transport is effected under Del. Sec. 
253 without distribution te Transport se- 


curity holders of an information statement 
pursuant to Rule 14c-2. If you have any 
questions with reapect to the above, please 
do not hesitate to telephone the 


{179,693} Rothschild Securities Corporation. 


Securities and Exchange Commission, Division of Market Regulation, December 
27, 1973. (Available January 27, 1974.) Correspondence in full text. 


Securities Exchange Act—Rule 15c2-11(a)(4)—Quotations Rule—Broker-Dealer Ex- 
emption Request—Issuer Information Necessary.—A broker-dealer wishing to publish a 
quotation in an inter-dealer quotation system must supply specified information to the 
system under Rule 15c2-11(a)(4), and it is not entitled to ca exemption from this 
requirement merely on the ground that the necessary information is not available. The 
broker-dealer desired to close out a short position in the stock of a corporation which 
has been suspended from trading because of questions as to the reliability of its state- 


ment of operations and financial condition. 


Although the suspension had terminated 


ptior to the request to resume quotations, the Rule operated to prohibit resumption of 


quotations until the information concerning 


the affairs of the issuer has been made 


available. As a result, the broker-dealer may only submit “offer wanted,” “bid wanted,” 
or “name only” insertions in an inter-deeler quotations system. 
See $25,116, “Exchange Act—Over-the-Counter Markets” division, Volume 2. 


(SEC Staff Reply) 


This is in response to your letter of 
December 3, 1973, in which you request 
an exemption from the requirements of 
Rule 15c2-11 under the Securities Exchange 
Act of 1934 (the “Act”) on behalf of Roths- 
child Securities Corporation (“Rothschild”) 
with regard to the insertion of quotations 
for the securiites of First Leisure Corpo- 
ration (“FLC”) in an interdealer quotation 
system. 

On September 28, 1972, the Commission 
suspended trading in the stock of FLC 
because of questions concerning the ac- 
curacy and reliability. of FLC’s sta:iment 
of operations and financial conditica and 
because of the absence of reliable, «u™crt 
information concerning the method of op- 
eration and financial condition of FLC’s 
only operating subsidiary, Gc!dstein, Sam- 
nelson, Inc. a commodities put and call 
option dealer. This trading suspension ter- 
minated on November 1, 1973. . 

You state that Rothschild has a short 
position in the common stock of FLC and 
now wishes to close out this position. You 
indicate that Rothschild has been unable 
to provide the National Quotation Bureau 
(“NQB”) with the information required by 
subparagraph (a)(4) of Rule i5¢2-11 in 
order to enter a bid in the NQB’s “Pink 
Sheets”, and you therefore request an ex- 
emption from Rule 15¢2-11. 

In the release announcing the termination 
cf the suspension of FLC, the Commissio« 


Federal Securities Law Reports 


Ex Hr Br 7 


alerted broker-dealers to the fact that pur- 
suant to Rule 15c2-11 under the Act no 
quotation could be entered uniess and until 
a broker-dealer strictly complied with all 
provisions of the Rule. As you know, Rule 
1$c2-11 requires a broker or dealer who 
submits or publishes a quotation at a spe- 
cific bid or asked grice to have certain 
information in his records, absent an ex- 
emption from the provisions of the rule, 
and to submit this information to the inter- 
dealer quotation system at least two days 
before the submission or publication of the 
quotation. One of the basic purposes under- 
lying the adoption of Rule 15c2-11 was to 
complement the Commission's suspension 
power under Secticn 15(c)(5) of the Act. 
Thus, when the Commission suspends trad- 
ing in the securities of a particular com- 
pany, it is with full knowledge that Rule 
15¢2-11 will prohibit the resumption of quo- 
tations in an inter-dealer quotation system 
until the specified information concerning 
the affairs of the company has been made 
available. Since an exemption in the circum- 
stances you have presented would be spe- 
cifically contrary to the regulatory scheme, 
and since you have not presented any policy 
reasons for such an exemption, we are not 
in a position to recommend that the Com- 
mission grant your request. 


You should note, however, that Roths- 
child may publish “offer wanted”, “bid 
wanted”, or “name only” insertions since 
these are not considered to be quotations 


4 79,693 
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Oey, 


434 12-74 


Independent Investor Protectwe League 


for purposes of Rule 15c2-11. You may 
also wish to consider other methods of 
closing out your open short position other 
than pursuant to transactions that may 
result through the above mentioned in- 
sertions in the NQB’s “Pink Sheets”. You 
should consider tie antifraud provisions of 
the Act carefully, however, with respect 
to any transactions in FIC securities. 


[Letter of Inquiry] . 


The Securities & Exchange Commission 
recently lifted a trading ban in the common 
stock of First Leisure Corp. Rothschild 


Securities Corporation has a small short 
Position in the security and would like to 
close out the contracts. However, a listing 
on the National Pink Sheets can not be 
obtained without submission of form 211. 
Rothschild Securities Corporation has sub- 
mitted such form but can not find adzquate 
information about the company to have it 


‘approved for listing. 


I am hereby requesting that you exempt 
the securities: of First Leisure Corp. from 
Rule 15C211 in order for us to close out 
the open contracts in that security. 

‘Thank you. ; 


[179,694] Independent Investor Protective League. 


Securities and Exchange Commission, 
23, 1973. (Available December 24, 


Securities 


Act—Section 14 


Division of Corporation Finance, November 
1973.) Correspondence in full text. 


(¢)(4)—Tender Offer—Recommendations to 


Investors Subject to Regulation Recommendations to members of an investor protective 
league relating to a tender offe: are subject to Section 14(d)(4) which governs solicita- 
tions or recommendations to holders of securities. Upon a factual determination that 
the recommendation does not involve the solicitation of a proxy, the Commission's 


proxy rules do not apply. Although 
securities transactions 


t all communications to 
are subject to antifraud Provisions, 


shareholders concerning 
the application of federal 


laws to other securities. transactions would depend on an analysis of all the surrounding 


facts. 


See 24,284, “Exchange Act—Proxies” division, Volume 2. 


Securities Exchange Act—Seviion 14(a)—Proxy Rules—Solicitations Made Without 
Compliance.—I{ a solicitation is made in violation of the Commission’s proxy rules, the 


parties involved are normally 


informed of their responsibilities under the rules. If 


the parties then refuse to comply, the staff will consider whether it is appropriate to 


recommend that the 


Commission take enforcement action. 


See $24,001, “Exchange Act—Proxies” division, Volume 2. 


[SEC Staff Reply) . 

This is in response to your letter of 
October 17, 1973 in which you request 
clarification of the application of the Com- 
mission’s rules and regulations to the 
activities of in:stor protective committees. 

Your first question concerns the applica- 
bility of the federal securities laws to re- 
commendations by your organization to its 


members in connection with tender offers, 


exchange offers or any other securities 
transactions. In general, as long as, such 
recommendations do not involve in any 
way the solicitation of a proxy with respect 
to the transaction the Commission's proxy 
rules would not apply to the sending of 
the recommendation. However, the deter- 
mination of whether such a recommenda- 
tion involves a proxy solicitation is a factual 
one and can be made only on a case by 
case basis pursuant to the facts involved 
in a particular situation. ’ 


* 79,694 


In addition, any communication sent to 
the shareholders involving a securities 
transaction would be subject to the anti- 
fraud provisions of the acts administered 
by the Commission. Recommendations deal- 
ing with exchange offers may be subject 
to the provisions of the Investment Ad- 
visers Act of 1940, as well as, the antifraud 
provisions, However, Section 14(d) of the 
Securities Exchange Act of 1934 and Rule 
14(d)(4) thereunder would be applicable 
to a recommendation relating to a tender 
offer. Application of the federal securities 
laws to other securities transactions would 
of course depend on the exact nature of 
the transaction involved and could only be 
commented upon after consideration of all 
the fucts, surrounding the transaction. 


Your second question deals with the 
staff's response to solicitations made with- 
out compliance with the proxy rules. When 
solicitations made in violation of the Com- 
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40 quotation will be published until the broker-dealer seeking to insert the quotation furnishes the information requested 


Parts 1 and 2 below, and if necessary, the information in Part 3, and duly executes and delivers this form. 


-o* 


PART 1 
. Exact name of the issuer and predecessor (if any). /+ A AA Ln PERLRer Ses 
State of incorporation. A 4 te 


Address of principal executive offices. vA Exe CUTIVE Pre, k LD, Ar tvray C4, 
Complete title “ cles of er to be er Co a5 Ore - 


be Livia 


Par or stated ares a security. 10 ¢ 


Name and address ‘of any “transfer agent. ‘< Co OAANY 


; Number ‘of shares outstanding “of the security as of the end of the issuer’s most recent fiscal ag s Fg 


-O1 
. Price at which security is to be initially quoted. it -—- Aske 


PART 2 


heck the item balow which indicates trie exemption from Rule 15c2-11 of the Securities sanitniie sd Act of 1 
ct’) upon which you rely in submitting your quotation. 


nA. The issuer has filed a ‘registration ‘statement under the Securities Acf of 1933 (the “33 Aet’) which bocame effective , 
5+" toss than 90 calendar days prior to the date hereof, and such registration statement has not been the subject of a 
78 * stop order which is‘still in effect, and the undersigned has in its records a copy of the h preepnens nt by | 

“Section 10(0) of the 33 Act; or ie lk Cll os 


rb The Issuer has filed a notification under Regulation A of the 33 Act which became cffective less than 40 calendar 
* days prior to the date hereof, and *he offering circular provided for under Regulation A has not become the subject 
of a suspension order which is still in effect, and the undersigned has in his records a copy of such offering circuiar; 
or t 


i) The tssuer Is required to file, reports pursuant to Section 13 or 15d of the 34 Act, or is an issuer of @ security Cov 
ered by Section 12(g) (2) (B) of (G) of the 34 Act; and td ee ae 


7 oy tae e: . eng: 


(ii) the undersigned has 4 reasonable vasis s for believing ‘the | issuer is susenih in filing the reports reautend > to be filed 
at regular intervals pursuant to Section 13 or 15d of the 34 Act, or, in tne case of insurance companies, exempica 
from Section 12(g9) of the 34 Act by subparagraph 12(9) (2) (G) thereof, the annual statement referred to in Section 
12(g) (2) (G) (i) of the 34 Act; and 


(iii) the undersigned has in his records the issuer's most recent annual report (on Form 10-K) filed pursuant to Sec- 
tion 13 or 15d of the 34 Act; or the annual statement of an insurance company not subject to Section 12(g) of the 
34 Act; together with any other reports required to be filed at regular intervals under such provisions of the 34 Act 
which have deen filed by the issuer after such annual report or annual statement; or 


Mh D. The security of the issuer on which you are submitting a quotation has been the subject of both bid and asked qus- 
tations in an interdealer quotation system at specificd prices on each of at least 12 days within the previous So <3 - 
endar days with no more than four business days in succession without such a two-way quotation; or 


Rr \-) |; 
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E. The security of the issuer.of whicn you are submitting ac’. station is adrnitted to trading on’a national secures 6% 
change (as registared under ihe 34 Act) and has been trari-a on such an exchange on the sara, day 35, or on the 
* business day next preceding, the Gay the quotation is pullished or subinitied; or me 


F, The security of the issuer of which you are submitting a quotation is a security of a foreign issuer exempt from Sec- 


tion 12(g) of the 34 Act by reason of compliance with the provisions of Rule 12(g) 3-2(b) thereunder. 
G. None of the above. 


you have checked A or B above, supply a copy of the prospectus or offering circular‘to National Quotation Bureau with 
is Form 211. 


your answer was “G. None of the above”, please supply the information specified in Part 3. 


PART 3 
Describe the nature of products or services offered by the issuer. °° DON'T KNOW al 
Describe the nature and tbe extent of the issuer's facilities. ° DON'T KNOW 


Indicate the name of the Chief Executive officer and members of the Board of Directors of the issuer. 
es DON'T KNOW — 
). Attach a copy of the issuer's most recent balance sheetuand profit and loss retained earning statement. 


Pm te eee DO” 'T HAVE 
Attach similar financial information for such part of the two preceding fiscal . as the issuer or its predecessor has 


been in existence. a ie 


: DON'T HAVE 
State whether the undersigned, or any person associated with the undersigned, is affiliated directly or indirectly with 
the issuer. ; NO 


_. State whether the quotation is boing published of submitted on behalf of any ovher broker-dealer. If so, state the 


name of such broker or dealcr. NO 


H. , State whether the. quotation is being submitted or puhiishad directly or indirectly on behalf of the issuer or any dir- 
_ 5. ecter, officer cr any person, directly or indirectly, the beneficial owner of more than 10% of the outstanding units or 


. share’ of any equiiy security of the issuer. If so, state the name of such person and the basis for any exemption under 
the Federal securities laws for any sales of such securities on behalf of such person. 
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I certify that I have examined this form and, to the best of my knowledge and bclicf, it is true, correct and complete. I 
authorize the NaTionaL Quoration Dunzav, Ixconronaten to furnish a copy of this questionnaire and any or all of the 
information contained in this form to the Sccuritics and Exchange Commission or any other regulatory agency. 

9 = Py re en as ee v4 + 0 -ecge : 

Bayt nen ; ; 

Name of employes to contact regardin : i ate aes 
information containcd eg canis tena: Oe Bee. Re ee ae phone *.'4222)_ 583-856 


‘) 2 
: ¢ AC. - ; 
* Nome and Signature of Partner or Officer LI | 1d eS ~ 
‘ ‘ess cle ' 


ates 


SAMUEL H. SLOAN , DEC. 17, 1 
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No quotation will be published until the broker-dealer seeking to inser* the quotation furnishes the information requested 
in Parts 1 and 2 below, and if necessary, the information in Part 3, end duly executes and delivers this form. 


PART 1 
A. Exact name of the issuer and predecessor (if any). TR tT eEy Lev The“ (2v717n Caco 


B. State of incorporation. F LA 


wer , , CS og > } 
C. Address of principal executive offices. V0 Kobexcr G AHO K 14 [ae ACtue F het, hug 
D. Complete title and class of security to be quoted. Se 


E. Par or stated value of security. / ¢ 


F. Name and address of any transfer agent. Lo nA 


G. Number of shares outstanding of the security as of the end of thé 


H. Price at which security is to be initially quoted. Bid 


PART 2 
Check the item below which indicates the exemption from Rule 15¢2-11 of the Securities Exchange Act of 1934 (the “34 
Act”) upon which you rely in submitting your quotation. 


(] A. The issuer has filed a registration statement under the Securities Act of 1933 (the “33 Act’) which became effective 

less than 90 calendar days prior to the date hereof, and such registration statement has not been the subject of a 

_ stop order which is still in effect, and the undersigned has in its records a copy of the prospectus specified by 
Section 10(a) of the 33 Act; or 


C B. The issuer has filed a notification under Regulation A of the 33 Act which became effective less than 40 calendar 
days prior to the date hereof, and the offering circular provided for under Regulation A has not become the subject 
of a suspension order which is still in effect, and the undersigned has in his records * copy of such offering circular; 


or 


[) C. (i) The issuer is required to file reports pursuant to Section 13 or 15d of the 34 Act, or is an issuer of @ security cov- 
ered by Section 12(g) (2) (B) or (G) of the 34 Act; and 


(ii) the undersigned- has a reasonable basis for believing the issuer is current in filing the reports required to be file4 
at regular intervals pursuant to Section 13 or 15d of the 34 Act, or, in the case of insurance companies, exempted 
from Section 12(g) of the 34 Act by subparagraph 12(g) (2) (G) thereof, the annual statement referred to in Section 
12(g) (2) (G) (i) of the 34 Act; and 


(iii) the undersigned has in his records the issuer's most recent annual report (on Form 10-K) filed pursuant to Sec- 
tion 13 or 15d of the 34 Act; or the annual statement of an insurance company not subject to Section 12(9) of the 
34 Act; together with any other reports required to be filed at regular intervals under such provisions of the 34 Act 
which have been filed by the issuer after such annual raport or annual statement; or 


] D. The security of the issuer on which you are ‘submitting 8 quotation has been the subject of both bid and esked quo- 
tations in an interdealer quotation system at specified prices on each of at leust 12 days within the previous 30 cal- 
endar days with no more than four business days in succession without such # two-way quotation; or 

Q8 FORM 211 y (oven) 


A254 ; 

The security of the issuer of which you are submitting # quotation is admitted to trading on « national securities ex- 

change (as registered under the 34 Act) end hes been traded on such an exchange on the seme day as, or on the 
business day next preceding, the day the quotation is published or submitted; or 


. The security of the issuer of which you ere submitting s quotation is 4 security of a foreign issuer exempt from Sec- 
tion 12(g) of the 34 Act by reason of compliance with the provisions of Rule 12(g) 3-2(b) thereunder 


. None of the above. 


have checked A or B above, supply a copy of the prospectus or offering circular to National Quotation Bureau with 
211. 


bur answer was “G. None of the above”, please supply the information specified in Part 3. 


PART 3 
f 
Describe the “ure of products or services offered by the issuer. J) O77 KK V0w 


Describe the nature and the extent of the issuer's facilities. p 0 Py, KW0w 


Indicate the name of the Chief Executive officer and members of the Board of Directors of the issuer. 


P De K wn! 
Attach » copy of the issuer's most recent balance sheet and profit and loss retained earning statement. 


Attach similar financial information for such part of the two preceding fiscal years as the issuer or its predecessor has 


been in existence. Dow 4h “Avr 
State whether the undersigned, or any person associated with the undersigned, is affiliated directly or indirectly with 


State whether the quotation is being published or submitted on behalf of any other broker-desler. If so, state the 
name of such broker or desler. yee Wi 0 


State whether the quotation is being submitted or published directly or indirectly on behalf of the issuer or any dir- 
ector, officer or any person, directly or indirectly, the beneficial owner of more then 10% of the outstanding units or 
shares of any equity security of the issuer. If so, state the name of such person and the basis for any exemptidn under 
the Federal secuvities laws for any sales of such securities on behalf of such person. : 


Vlg 


rtify that I have examined this form and, to the best of my knowledge and belief, it is true, correct and complete. I 
0 the Nationat. QuoraTion Bungau, InconromaTED to furnish a copy of this questionnaire and any or all of the 
on contained in thie form to the Seourities and Exchange Commission or any other regulatory agency. 
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UNIT’ STATES DIoTRICT COURT y 
SOUTh. DISTRICT OF NEW YORK 2 
a ie ee aa ete x , (~ 
SAMU2L H. SLOAN, { 
SAM VEL H. SLOAN, & CO., 
74 Civil 2792 
Plaintiff, 
SUPPLEMENTAL AFFIDAVIT 
-against- (TPG) 
SECURITIES & EXCHANGE COMMISSION, 
et al., 
Defendants. 
oo“ 2s oe «© @= ~~ ak eae we 6 a @ @& @' 
STATE OF NEW YORK 
SS: 


COUNTY OF NEW YORK 

SAMUEL H. SLOAN, being duly sworn, deposes and siys: 

1. Due to my hast in serving and filing motion papers 
by February 7, 1975, I failed to observe a number of typographical 
errors made by my secretary on pages 4 ~- 10 of my affidavit sworn 
to February 7, 1975. Certain of these errors might change the 
intended meaning of what was said. 

2. In particular paragraph 20 (page 6) should read as 
follows: 

"20. At that conference, Mr. Brandt falsely represented 

to Judge McLean that I had not submitted an April, 1971 

trial balance to the S.E.C. as requested. I knew that I 

hed submitted the trial balance and that Mr. Brandt well 

knew this to be the case. (emphasis added to indicate 
corrections). 

3. Furthermore, line four of paragraph 23 should read 
left instead of right. 

4. In connection with my motions for disqualification, I 


should like to draw the attention of this court to Rules 3 and 4 of 
1 


the General Rules of the United States Disctict Court for the 


é ee 
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Southern District of New York From my reading of Rule 3, it does 
not appear that Mr. Hensley, Mr. Derrickson, Mr. Woldow, or Mr. 
Taylor could possibly »:e in compliance with that rule for che 
reason that they de ror practice here or maintain offices here nor 
have they moved for leave to argue or try this case. 

5. Furthermore, Rule 4(a) states that a member of the 
bar of this court not having an office within the Southern District 
cf New York shall designate a member of the bar upon whom service 
of papers may be made. Mr. Taylor has failed to do this and I ask 
that he be disqualified for that reason. In connection with this 
request, I would like to point out that Mr. Taylor has recently 
complained, in papers dated February 4, 1975 and submitted to the 
United States Court of Appeals fur the Second Circuit, that, in 
some cases, I served motion papers en the New York Regional office 
of the S.E.C. rather than on Mr. Taylor personally. (In the appeal 
in question, ur. Taylor had not appeared as attorney of record and 
therefore my service was entirely proper.) However, in view of 
the inconvenience which the appearance of Mr. Taylor has caused 
and is likely to cause in the future to all parties nd in view of 
the large number of attorneys employed by the New York Regional 
Office of the S.E.C. who are qualified to appear in this court, I 
believe that Mr. Taylor should be disqualified. 

6. While Mr. Hensley, Mr. Derrickson and Mr. Woldow may 


have complied with the letter of Rule 4(a), they have not complied 


) 

A > A-7 
darth ‘ Cf eu 
SAMUEL EF. SLOAN 


with the spirit of the same rule. i) 


orn to before me this 
th day of February, 1975 
‘whee Pek. rte frad L. 
srtele Gl teew YORE 
NO. oI 4%iCu42 
ALIPITD itt New YORK COUNTY 
ISSION EXPIRES MARCH 30, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUZL H. SLOAN, 
SAMUS, YU. SLOAN & CO., 


Plaintiffs, 
\ 
-against- 74 Civil 2792 
SECURITIES AND EXCHANGE COMMISSION, TPG 
UNITED STATES OF AMERICA as the : 
SECURITIES AND EXCHANGE COMMISSION, TEMPORARY RESTRAINING ORDER 
NATIONAL QUOTATION BUREAU, INC., and 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, ORDER TO SHOW CAUSE 


INC., 
BUNKER RAMO CORP., DISCLOSURE, INC. 
NATIONAL CLEARING CORP., 


Defendants. 


On the motion of the plaintiff, Samuel H. Sloan, and upon the 

annexed affidavit of Samuel H. Sioan sworn to the 10th day of January, 1975 
and upon the summons and complaint in this action and upon all the papers 
and proceedings had herein and it appearing that defendent National Quotation 
Bureau, Inc., unless restrained will continue to refuse to permit the plaintiff 
to list his name in the pink sheets published by the National Quotation Bureau, 
Inc. and it appearing that a cause of action exists against the National 
Quotation Bureau, Inc. for violations of the Clayton Act and the Sherman A. 
and that, unless restrained, the National Quotation Bureau, Inc. will cause 
immeciate and irreparable injury,loss and damage to the plaintiff herein, it 
is hereby 

ORDERED that defendant National (Quotation Bureau, Inc.,sh cause before 

: 3 | — 430 EN (29 

tne Hon. Thomas P. Criesa on January ¢ 4975 ae m. in Room of 


the United States Courthouse, Foley Square, New York, N.Y. or as soon thereafter 


( 


~ 


as the matter may be heard why a preliminary injunction, pursuant to Rule 65 
F. R. Civ. P. should not be granted as requested by the plaintiff, 


AND IT IS FURTHER 


hereby is: 

i pause and enjoined from 
plaintiff nae any securities in thé pink and yellow sheets publighed 
by the National Quotation Bureau, Inc. 


| securities in which the plaintiff ma ii asst eile dee  | 


AND IT IS FURTHER ORDERED that personal service by Samuel H. Sloan 


| (b) Ordered tolist the name of the plaintiff un 


of the within order shall be effected on fonnre & si ge counsel for the 


¢ a0 
National Quotation Bureau, Inc. ty m. on January, fsis. 


1 ie ii ? G MS Ter: 


UNITED STATES DISTRICT JUDGE 


Dated: New York, New York 
January 10, 1975 


a 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
si A «as = i le Gh lip “SS se iN Xx 
SAMUEL H.. SLOAN, 
SAMUEL H. SLOAN & CO., 
Plaintiffs, 74 Civil 2792 
-against- TPG | 
- SECURITIES AND EXCHANGE COMMISSION, AFFIDAVIT IN SUPPORT 
UNITED STATES OF AMERICA as the OF PLAINTIFFS’ MOTION 
SECURITIES AND EXCHANGE COMMISSION, FOR A TEMPORARY RESTRAINING 
NATIONAL QUOTATION BUREAU, INC., ORDER AND A PRELIMINARY 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INJUNCTION 
INC., BUNKER RAMO CORP., DISCLOSURE, INC., 
NATIONAL CLEARING CORP., 
Defendants. 
SN a ke hak al le ca ec ght le Mp rag apn cg ale a) i wn xX 
STATE OF NEW YORK. ~ 
SS: 


COUNTY OF NEW YORK 


SAMUEL H. SLOAN, being duly sworn, deposes and says: 

1. I make this affidavit in support of a motion for a temporary 
restraining order and a preliminary injunction against defendant National 
Quotation Bureau, Inc. ("NQB"). 

2. In early December, 1974, I paid a check to the NQB in the amount 
of $1,755.87 and a subsequent check in the amount of $436.32 - As 
a result of these payments I became a paid up subscriber to the pink sheets 
until July 1, 1975. 

3. During the week from December 17, 1974 ot December 23, 1974,.1 
submitted, according to my count, 373 Forms 211 to the NQB. These Forms 211 
are essentially listing applications for securities not regularly listed in 


the pink sheets. 


4. understand that approximately 50 of these applications were un- 
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necessary because the securities in question were already in the pink sheets. 
A few others had mistakenly been submitted unsigned by me, and a few more 
were the subject of a name change. With those ex<*ptions all 373 Forms 211 
were accepted by the NQB and the securities in question were duly published 
in the pink sheets except for approximately 17 securities which the NQB 
apparently refused to list because these securities were currently subject 

to a suspension of trading by the S.E.C. 

5. On December 30, 1974, the S.E.C. commenced an injunctive 
proceeding entitled S.E.C. v. Sloan et ano, 74 Civil 5729 (RJW) and obtained 
a temporary restraining order against me on that date. On January 8, 1975 
this order was extended by Judge Griesa, the Part I Judge, until January 17, 
1975. 

6. It appears that on December 31, 1974, the S.E.C. served a copy of the 
temporary restraining order on the NQB and directed the NQB by telephone not 
to list my name under any securitie: In any event, the present situation 
is that the NQB will not take my listings while the TRO is in effect even 
though I am a paid subscriber to the NQB. 

7. According to Judge Ward's order, I am restrained from initiating 
over-the-counter quotations. The fact is that I have no intention or present 
desire to list quotations in the pink sheets. I am quite satisfied to list 
my name only in the pink sheets. Specifically, Rule 15c2-11, the rule on 
which the S.&.C. bases this part of its injunctive action, only prohibits 
the publication of actual quotations. There is nothing in the rule to prohibit 

security 
a broker from listins a particular “in name only" or without a bid or on 


asked quotation regardless of how much or how little information is publically 


available. For this reason, the listings which I desire to insert in the 
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pink sheets could not possibly violate Rule 15c2-1l. 

8. The reason that all of this was necessary was because of a rule 
which the NQB imposes on all of its subscribers which is that the initial 
listing of any security must contain a bid or an asked quotation. The reason 
the NQB does this is to obtain prices which it can publish in its semi-annual 
National Stock Summary which it sells to banks and brokers. Once an initial 
quotation has been listed in the pink sheets, the NQB can and does permit 
its subscribers to continue to make listings on an “in name only" basis 
indefinitely. 

9. It is clear that the NQB is operating in violation of the Sherman 
and Clayton Acts because it has no competition and there is no other place 
where I can list low priced over-the-counter securities. If this order is 
not granted, I will suffer irreparable injury because I will be effectively 
prohibited from buying and selling the securities which I desire to list. 

The NQB, on the other hand, will suffer no injury and will, in fact, be 
fulfilling its obligation to me as a subscriber. 

10. No prior application has been made for the relief requested herein. 

WHEREFORE, the undersigned respectfully prays that this court grant 
a temporary restraining order and a preliminary injunction enjoining the 
NOB from refusing to list the name of the plaintiff in the pink sheets under 


any security. ; 


SAMUEL H. SLOAN 


Sworn to before me this 
10th day of January, 1975 
Sf) «+ 
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MEMO ENDORSED ON BACK OF TEMPORARY RESTRAINING ORDER 


Motion denied. 
See minutes of 2/14/75. 


So ordered, 


s/Thomas P, Griesa 
USDJ 


2/26/75 


) 
y, 
bot 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK FEB 24 1975 


SAMUEL H. SLOAN, 
SAMUEL H. SLOAN & CO., NOTICE OF MOTION 
FOR REARGUMENT ~~ 
Plaintiff, 
Index No. 74 Civil 2792 
-against- (TPG) 


SECURITIES & EXCHANGE COMMISSION, 


Defendants. 


PLEASE TAKE NOTICE that upon the accompanying memorandum 
of law and all the papers and proceedings. had herein, the under- 
signed will move this court on the 7th day of March, 1975 
pursuant to Rule 9(m) of the Federal Local Rules of the Southern 
District Court for reargument on the grounds that the court 
apparently overlooked the fact that there is no proceeding under 
Section 15A(n) of the Securities Exchange Act of 1934 ("Exchange 
Act") or other sections of the Exchange Act or under the rules 
and customs of the NASD and the S.E.C. wherein a private party 
can file a petition to abrogate or otherwise challenge a rule or 
regulation of the NASD or the S.E.C. including the rules, if 
any, regarding the rates charged for the NASDAQ system and that 
the court apparently overlooked the fact that a dismissal of this 
action violates the right to litigate under Scheuer v. Rhodes 
__U.S.__, 94 S. Ct. 1683, 40 L.Ed. 2d 90 (1974)and for other 


reasons set forth more fully in the memorandum of law. 


TO: 
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Respectfully submitted, 


Samuel H. Sloan 
Plaintiff, pro se 
114 Liberty Street 
New York, N.Y. 10006 
(212) 583-8565 


Thomas L. Taylor III 

Securities & Exchange Commission 
500 N. Capitol Street 
Washington, D.C. 20549 


Rogers _ & Wells, Esqs. 

Counsel for National Quotation Bureau, Inc. 
200 Park Avenue 

New York, ™.Y. 


Breed, Abnott & Morgan, Esqs. 

Counsel for NASD, NCC and Bunker Ramo Corp. 
One Chase Manhattan Plaza 

New York, N.Y. 


Willkie, Farr & Gallagher, Esqs. 
Counsel for Disclosure, Inc. 

One Chase Manhattan Plaza 

New York, N.Y. 


Lloyd J. Derrickson 

National Association of Securities Dealers 
1735 K Street, N.W. 

Washington, D.C. 20006 


Paul J. Curran 

U.S. Attorney 

U.S. Courthouse 
Foley Square 

New York, N.Y. 10007 


STATE OF NEW YORK 
SS: 
COUNTY OF NEW YORK 


Samuel H. Sloan, being duly sworn, deposes and says that on 
February 23, 1975 he served a copy of this notice of motion and the 
accompanying memorandum of law upon: 

Thomas L. Taylor III 
Securities & Exchange Commission 
500 N. Capitol Street 
Washington, D.C. 20549 
and 
Lloyd J. Derrickson 
National Association of Securities Dealers 
1735 K. Street, N.W. 
Washington, D.C. 20006 


by mailing the same air mail special delivery in a properly post paid 


wrapper at a post office. 


Sworn to before me this 
23rd day of February, 1975 


Notary Public 


- ciSHBEIN 
ROBERTA Aa NEW yORK 


L 
NOTARY oe 31 go couNTY 
cw YOR \ 6 
QUALIFIED IN nine MARCH 3% 197 


COMMISSION EXP! 


MEMO ENDORSED ON BACK OF MOTION FOR REARGUMENT 


Motion denied, 


So ordered. 


s/T.P.Griesa 
USDJ 


2/28/75 
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|UNTVED STATES DISTRICT COURT 
JSOULHERN DISTRICT OF NEW YORK _ s 
| SAMUEL H. SLOAN 
74 Civil 2792 


| = against- 

| SECURITIES AND EXCHANGE COMMISSION . - 

| UNITED STATES OF AMERICA as the j 7 5A’ 
| SECURITIES & EXCHANGE COMMISSION » UDGMENT 
NATIONAL QUOTATION BUREAU, INC. 

BUNKER RAMO CORP. 

NATIONAL ASSOCIATION OF SECURITIES 

DEALERS INC. 

| DISCLOSURE, INC. 

| NATIONAL CLEARING COFP. 


The defendant Securities and Exchange Commission having 
| 


| moved the Court to dismiss the action against it for lack of 


jurisdiction and for failure to state claim upon which relief 
; can be granted pursuant te Rule 12(b) of the Federal Rules 


| of Civil Procedure, an’ .i.2 said motion having come on to be 
i| 


| heard before the Honoiable Thomas P. Griesa, United States 


il 
| District Judge, and the Court thereafter on February 24, 1975 
| 


having handed down its memorandum granting the said motion as 
to all defendants, it is, 

| ORDERED, ADJUDGED and DECREED: chat defendants SECURITIES 
CHANGE COMMISSION, et al., have judgment against SAMUEL H. 


PLOAN, dismissing the complaint without leave to replead. 


Pated: New York, N.Y. 


February 26, 1975. a ie. 
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UNITED STATES DISTRICT COURT 


APR23 19% =f 


SOUTHERN DISTRICT OF NEW YORK 


SAMUEL H. SLOAN and SAMUEL H. 
SLOAN & CO., 


Plaintiffs, : 


vs. : 74 CIV 2792 


SECURITIES AND EXCHANGE COMMISSION, 
UNITED {ATES OF AMERICA, as the $ 
SECURITIES AND EXCHANGE COMMISSION, 
NATIONAL QUOTATION BUREAU, BUNKER $ 
RAMO CORPORATION, NATIONAL 

ASSOCIATION OF SECURITIES DEALEXS, : 
INC., DISCLOSURE, INC., and NATIONAL 
CLEARING CORPORATION, : 


Defendants. 


February 14, 1975 
4:40 p.m. 


BEFORE: 


HON. THOMAS P. GRIESA, 


District Judge. 


APPEARANCE 8S: 
SAMUEL H. SLOAN, Pro Se 


SECURITIES & EX HANGE COMM. 5SION 


THOMAS L. TAYLOR, III, ESQ., 
of Counsel 


I & 
pa uf + 
iu J 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY BQUARE, NEW YORK, N.Y. CO 7-4580 


A2T2 
APPEARANCES (Continued; : 


ROGERS & WELLS, ESQS. 


Attorneys for defendant Nat'l Quotation Bureau 
GEORGE W. BRANDT, JR., ESQ., 


Of Counsel 


ROBERT J. WOLDOW, ESQ. 
Vice president and general counsel, 
National Clearing Corporation; 
~and- 
BREED, ABBOTT & MORGAN, ESOS. 
RICHARD LYON, ESQ., 
Of Counsel 


WILLKIE, FARR & GALLAGHER, ESQS. 
Attorneys for defendant Disclosure, [nc., 


PATRICIA W*!.LIAMS, ESQ., 
Of Counsel 


THE COURT: Mr. Taylor. 

MR. TAYLOR: Yes, your Honor. 

THE COURT: What is the nature of the action 
before Judge Ward exactly? 

MR. TAYLOR: Your Honor, that is an enforce- 
ment action by the Securities and Exchange Commission to 


restzrain Mr. Sloan from willful violations of the record- 


keepine provisions of the 834 Act as well as violating 


Rule 15(c)2.11 which goes to information which must be 
maintained by a broker-dealer prior to submitting quot- 


tations to the pink sheets. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CUO 7-468860 


& FF: 8B B 


jkip 4 
THE COURT: Well now, what is the ultimate | 
object of that action, to enjoin him from acting as a 


broker-dealer further or what? 


MR. TAYLOR: Your Honor, we have a preliminary 


injunction in effect. Mr. Sloan has sought an expedited 
appeal to the Second Circuit. The object is to-- 

THE COURT: What does the preliminary injunction 
do? | 
MR. TAYLOR: Your Honor, it requires Mr. Sloan | 
to give the Commission access to his books and records as 
a registered broker-dealer. It also requires that he cease 
submitting quotations to quotations media in violation of 
Rule 15(c)2.11. 

THE COURT: So he is enjoined, in effect, now 
from submitting quotations, right? 


MR. TAYLOR: In violation of the rule, yes, 


your Honor. 

Now, there is another injunction outstanding 
against Mr. Sloan which is permanent, also cn appeal, that 
goes to recordkeeping and that type of violations. 

THE COURT: What I would like to know is the 
net effect of all existing injunctions against him. Can 


you just summarize; what is the action in which there is 


a permanent injunction? 


SOUTHERN DISTRICT COURT REPORTER , U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.8880 
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MR. TAYLOR: The action where the permanent 
injunction is outstanding, your Honor, Mr. Sloan is en- 
joined from doing business as a broker-dealer in securities 
while not maintaining books and records consistent with 
the Commission's regulations. 
He is also enjoined from operating as a 
broker-dealer in securities while not in compliance with 
the net capital rule. 


THE COURT: The trouble with those injunctions 


is that is like rephrasing the law. In other words, every- | 


body in the country is forbidden from operatin:; as a 
bre*’er-dealer until they comply with the law. 

Now, what I am trying to get at, I assume that 
something more is meant by the injunctions and that-- 

MR. TAYLOR: Your Honor, if you are asking me 
if he is enjoined from operating and doing business at 
this point-- 

THE COURT: Right. 

MR. TAYLOR: No, he is not. But I should say, 
without complicating it too much, there is also an admini- 


strative proceeding outstanding. An administrative law 


judge has issued an initial decision revoking his registra-| 


tion to operate as a broker-dealer. That is going through 


the Appellate process before the Commission itself, and the | 


SOL THERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y, CO 7-4880 
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Commission's opinion in that action is--I certainly wouldn't 


want to represent that it is momentary, but I suspect that 
it will be public soon. 

THE COURT: Okay. Now, let's start with that. 
When was the administrative--what is the name and number 
of that proceeding? 

MR. TAYLOR: The administrative proceeding, 
your Honor? 

THE COURT: Right. 

MR. TAYLOR: I am not sure I have the number 
with me. Mr. Sloan may have. 

MR. SLOAN: I believe the number is 72-3680, 
but in any case, it is reported in 369 Fed. Supplement 
994, 

COURT: 369 Fed. Supplement? 
SLOAN: 994. 
COURT: 994. What is that? 

MR. SLOAN: 1973. 

THE COURT: The administrative judge's-- 

MR. SLOAN: No, in that case there was--the 
number is reported in that citatior I just gave becaus2 
there was a motion made before Judge Ward for discovery 
of the administrative proceedings transcript, and he in- 


cluded the number in his decision. It is a two-page 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


“ 


ji a A 


A276 
jkjp 6 


decision, not to be confused with the decision immediately 
following that. 

THE COURT: So that is just the discovery action, 
right? 

MR. SLOAN: The reason why it is in the Federal | 
Supplements is because of the discovery motion. 

THE COURT: Let's take the SEC's administrative 
proceeding to revoke Mr. Sloan's broker-dealer license. 
Am I characterizing it right? 

MR. TAYLOR: Yes, your Honor, that's correct. 

THE COURT: And you don't have the formal cap- 
tion or number here, right? 

MR. TAYLOR: No, your Honor, I don't believe 
I have any of those papers. 

THE COURT: And there was an administrative 
judge's decision doing what? 

MR. TAYLOR: Initial decision to revoke Mr. | 
Sloan's broker-dealer registration. The effect of that 
order, of course, is--that order is not effective pending 
Mr. Sloan's appeal of it to the Commission. 

THE COURT: All right. Is the decision on | 
appeal expected shortly? 

MR. TAYLOR: I would say so, your Honor. 


THE COURT: Now, then, you say there was an 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE | 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 | 
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- ! action in--was it in this Court--in which a permanent in- | 
3 | junction has been obtained? 
4 MR. TAYLOR: Yes, your Honor, it is in the 
5 | Southern District before Judge Ward. 
THE COURT: I thought you said there was a 
‘ permanent injunction. 
. | MR. TAYLOR: That was also before Judge Ward. 
THE COURT: All right. That is called SEC | 
10 versus Sloan. | 
il MR. TAYLOR: Yes, sir. 
12 | THE COURT: What is the number of that case? 
13 MR. SLOAN: Your Honor, I would like to make 
M4 a distinction here. The first case is called SEC against 
15 Sloan & Company, 369 Fed. Supplement 996. ‘hen there is | 
6 another action just started called SEC against Sloan, so 
" here is a slight difference in the caption. 
18 THE COURT: The Sloan & Company, is there a 
19 i permanent injunction? | 
0 | MR. SLOAN: Yes, there is. 
21 | THE COURT: On appeal. Right. And it raises | 
2 what violations, the violations of Rule 15-- | 
m4 MR. TAYLOR: C31 and I believe 17(A)4. 
aA | THE COURT: Wait a minute. The reascn I am 
% asking all this, we have got all of this litigation, and 

I 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY SQUARE, NEW YORK, N.Y. CO 7-4560 
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you raised in your brief the possibility that these general 
allegations raised here were appropriate defensive allega- 
tions elsewhere, and I don't think that is a bad idea, but 
I have got to know what these “elsewheres" are. I would 
like to know, and I think he shouidn't be permitted to 
litigate the same thing in 15 different cases. 

MR. TAYLOR: Your Honor, in our brief he was 
being sued under 15(C)2.11. The current case in Judge 
Ward's Court-- 

THE COURT: I assume, or I might have reason 
to believe that some of the rules he is attacking now were 
involved in the earlier case? 

MR. TAYLOR: That's correct, your Honor. 

THE COURT: Can't somebody give me the earlier 
case? You say it is reported in 369 Fed. Supplement 996. 

MR. SLOAN: Two decisions, one in 9941 and 
996. 

THE COURT: To the best of your knowledge, 

Mr. Taylor, what were the provisions that were involved 
in the earlier case in which a permsneat injunction was 
entered? 

MR. TAYLOR: Rule 15(C)3l1, your Honor, which 
is the net capital rule; Rule 17(A)4, which requires broker-| 


dealers in securities to maintain books and records. 
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THE COURT: All right. He is attacking in 
this action--I know he is attacking 15(C)3l, isn't he? 
MR. TAYLOR: Yes, your Honor. 
THE COURT: Aren't you attacking 15(C)31 in 
this action, Mr. Sloan? 
MR. SLOAN: Yes, your Honor, I think that is 
included, but I am taking the entire Securities Exchange 


Act of 1934. 


THE COURT: But there is a little bit of differ- 


ence in the entire act and specific-- 

MR. SLOAN: Yes, I believe that was mentioned 
in my complaint as one of the sections that I was attack- 
ing or the rules. 

MR. TAYLOR: 15(C)3l is definitely in the 
present complaint. 

THE COURT: And I think you may be talking 
about 17(A)5. 

MR. TAYLOR: That's correct, in the second 
injunctive action before Judge Ward. 

MR. SLOAN: Your Honor, 17(A)5 is not involved 
in any of the injunction actions. 

THE COURT: Look at page 21 of your brief in 
this case, Mr. Taylor. 


MR. TAYLOR: Your Honor, the plaintiff is 
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attacking 17(A)5 in this proceeding. 
THE COURT: In this case. 
MR. TAYLOR: We are not suing him on that. 


THE COURT: And you are saying that it was 


17(A)4 that was involved in the first action before Judge 


Ward. 
MR. TAYLOR: Yes, your Honor. 


THE COURT: All right. We will have that 


decision in a minute. 

Now, the current action before Judge Ward in- 
volves what, Rule 17(A)5? 

MR. TAYLOR: 17(A)4, 15(C)2.11. 

THE COURT: What is Rule 17(A) 4? 

MR. TAYLOR: 17(A)4, your Honor, requires 
that a broker-dealer maintain books and records and keep 
them in an accessible place for inspection by the Commis- 
sion. 

THE COURT: The thrust of it is accessibility 
to inspection by the Commission, right? 

MR. TAYLOR: Yes, your Hionor. 

MR. SLOAN: I just want to make one legal 
point. Toere is nothing in Rule 17(A)4 that requires that 
they be acceptable to the Commission. 


THE COURT: We got it right here. We can 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


RR F& 8S B 


ikjp | 11 
look. 
Now, let's pass that for a minute. Rule 


17(A)5 reqvires registration with the Commission in the 


filing of certain reports, right? 
MR. TAYLOR: That's correct. 
Your Honor, I wasn't involved in the trial, 
the enforcement. I am not sure whether 17(A)5 was in- 


volved here or not. Mr. Sloan can probably answer that. 


THE COURT: We will get the decision. 

Now, Rule 15(C)2.11 is the rule about-- 

MR. TAYLOR: The initiation of resumption of 
quotations in the quotation media. 

THE COURT: It is the quotation rule. Okay. | 


It provides for the conditions under which quotations 


can be made, is that basically it? 
MR. TAYLOR: That's true, your Honor, and if 
a security has had interrupted rating in a certain period 


before the-- 


THE COURT: Well, you have it in the back of 
your brief. It talks about initiation or resumption of 
quotations. It isn't just about resumption, is it? 

MR. TAYLOR: No, your Honor. Unless there 
has been consecutive quotation of the certain security 


for a certain number of days then you have to have certain 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


> 
ne) 
nm 


b 


jkjp 


information involved to submit a quotation. So it could 
be the initiation or there had not been submissions be- 
fore, or could be resumption where there had been an 
interruption of trade. 

THE COURT: I thought it was just a general 
requirement about what information had to exist in order 
to make quotations. 

MR. TAYLOR: I believe that's correct. 

THE COURT: What is the problem in the case 
before Judge Ward is specifically related to information 
required for resumption of trading in a suspended security. 
Is that what you are saying? 

MR. TAYLOR: Resumption of quotations. 

THE COURT: Resumption of quotations. 

MR. TAYLOR: Yes, your Honor. 

THE COURT: OkKav. 

MR. TAYLOR: Now, Mr. Sloan submitted quota- 
tions for a number of securities in which there had been 
trading suspensions which would trigger the rule and re- 


quire him to have certain information before his submission. 


He filed forms which plainly and willfully stated that 


he didn't have the information and apparently wasn't going 


to find out. 


THE COURT: According to Judge Ward's decision-- 
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MR. TAYLOR: I am sure that is a discovery 
motion. 

THE COURT: -=-369 Fed. Supplement 996, which 
led to the permanent injunction, this sought relief alleg- 
ing violations of Sections 15(B)1, 15(C)3 and 17(A) of 
the Exchange Act and Rules 15(C)3l1, 17(A)3 and 17(A)4, 
relating to broker-dealer registration, net capital and 
bookkeeping rules. 

Now, in this action is there any attack on 
17(A)3 or 17(A)4? I don't see any. 

Okay, let's try to summarize this. 

We have an SEC administrative proceeding in 
which an administrative judge has rendered an initial 
decision revoking Mr. Sloan's broker-dealer registration. 
Is that Mr. Sloan or Sloan & Company or both? 

MR. TAYLOR: The registration is Samuel H. 
Sloan & Company, your Honor. 

THE COURT: But it pertains to him individually 

MR. TAYLOR: Yes. 

THE COURT: What rules or regulations or 
statutes were involved there? 

MR. TAYLOR: The injunction action, the initial 
injunctive a~tion, net capital bookkeeping and registration 


violations. 
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2 | MR. SLOAN: Your Honor, I think that tie 

3 | administrative proceeding relates to Rule 17(A)5 whereas 

4 the injunctive proceeding relates to 17(A)3 and 4, and 

5 both proceedings relate to 15(C)1l. 

6 || THE COURT: Is that right? 

a MR. TAYLOR: That's correct, but there is 

8 | something technically wrong with what has just been said. 

9 One of the grounds for the disciplinary pr. ceeding was 

10 | the injunction itself, so therefore all provisions in- 

ll | volved in the injunction action-- 

2 | THE COURT: When you say also involved 17(A)5-- 

3 | MR. SLOAN: The administrative proceeding was 

14 directed towards 17(A)5, failure to file financial state- 

15 | ments. The injunctive proceeding, I believe, if you -ead 

16 | it, attacks 17(A)3 and 4. I don't know whether this is a 

a deliberate decision by the Commission or whether it was 

18 just an inadvertent omission. I am inclined to believe | 
it was the latter. | 

THE COURT: Okay. Now let's get this. What 

21 | is 17(A)3? | 

2 Mk. TAYLOR: Your Honor, it contains ok- 

23 keeping requirements for a broker-dealer who does business | 

2A with an «xchange member. It regulates members of the 

25 


securities exchanges, broker-dealers who deal with those 


| 
} 
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exchanges. It requires that certain ledgers, books, rec- 
ords, stock transfer documents be maintained in order to 
do business. 

THE COURT: Bookkeeping requirements for broker- 
dealers dealing with exchange members, right? 

MR. TAYLOR: Yes, sir. 

THE COURT: All right. 17(A)4 is what? 

MR. TAYLOR: It deals with the preservation 
of records by exchange members and broker-dealers in 
securities. It goes to checkbooks, bills, trial balances 
ind so forth. 

THE COURT: And 17(A)5 is the requirement for 
financial statements, right? 

MR. TAYLOR: Yes, your Honor. I want to stress 
about Rule 17(A)4, there is no question in the Commis- 
sion's mind, and I don't think anyone else's, save Mr. 
Sloan, that the rile provides for examination by the 
Commission, and it says so in terms--it provides for 
Commission examination of those books and records. 

Obviously it doesn't require that they be 
maintained in a vacuum without any regulatory examination. | 


THE COURT: They have to be filed, isn't that | 
| 


MR. TAYLOR: Well, I am talking about 17(A)4, | 
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your Honor, maintenance of books and records by broker- 
dealers. 

THE COURT: Well, it provides--I have got it 
here--every member broker-dealer subject to this rule 


Shail file reports of financial condition conveying the 


information required by a certain form. 


MR. TAYLOR: Your Honor, I refer to the statute | 


under which the rule was promulgated. It states tnat such 
documents, correspondence, memoranda, papers, books snd 
other records shall be subject at «ny time or from time 

to time to such reasonable investigation...as the Commis- 
sion may deem necessary or appropriate in public protection 
of investors. 

And the rule itself, I believe, contairs sub- 
stantially, at least by implication states the Commission 
shall have access, 

The rc*2 provides, for example, that record 
may be maintained on microfilm, that the microfilm can 
be produced at all times. 

THE COURT: I don't think it is i snails 
It obviously would have to be accessible. It has to be 
filed, and it is available to the Commission. 

MR. SLOAN: Your Honor, 17(A)5 requires that 


reports be filed. 17(A)4 requires that records be main- 
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tained in an easily accessible place. 

THE COURT: You have *7ld me that the SEC 
administrative proceeding raise. -11 the regulations that 
were raised in the permanent injunction proceeding and 


also raises 17(A)5. 


Now, assuming that, my question is has Mr. 


Sloan raised in that administrative proceeding the validity | 


of those provisions? 

Have you done that? 

MR. SLOAN: At the time I was represented-- 
at the time of the administrative hearing, I was repre- 
sented by counsel, and he did not raise thst argument. 

THE COURT: Do you intend to raise--have you 
raised it or do you intend to raise it in those proceed- 
ings? 

MR. SLOAN: No, the final briefs in that pro- 
ceeding were filed in July of 1973, so it has been very 
close, little over a year and a half, since the briefs 
have been filed and the Commission has taken that length 
of time to make up its mind. 

I wrote a letter to the Commission requesting 
that they consider the constitutionality of the rules. 

Actually, this letter was written in early 


1974, so whether they are going to consider my letter as 
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part of the record in the proceeding or not is anyone's 
guess. I would say the way these things go, chances are 
they will not consider it. 

MR. TAYLOR: Your Honor, all the-- 

THE COURT: My point is simply this: I think 
if these matters are before administrative bodies or will 
be before Courts of Appeals or are before District Courts 
and will be before Courts of Appeals from those proceed- 
ings, then I should not be--that's where they are at, 


those questions. 


| 
| 
| 
| 


MR. TAYLOR: Al). matters in the first injunctive 


action are in the Second Circuit now. Mr. Sloan has indi- 
cated he will raise all these const:itutional questions 
with respect to the provisions there. 

THE COURT: Did he raise them in the District 
Court? 

MR. TAYLOR: It's in the record, your Honor. 
Judge Ward did not make a detailed analysis, as I think 
aiid be quite proper, because this kind of-- 

THE COURT: Did Mr. Sloar raise it? 

MR. TAYLOR: Never raised or preserved this 
in my opinion, your Honor. The issues are raised in the-- 
preserved in the Court of Appeals. 


THE COURT: Are you raising it in the Court of 
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Appeals? 

MR. SLOAN: Yes, your Honor, but I would like 
to point out that none of the facts which are involved 
in that litigation are involved in this lawsuit and-- 

THE COURT: Well, but the general c’aim about 
the invalidity of the regulations because they are too 
vague or they are an unconstitutional delegation of legis- 
lative power, that doesn't depend on any--that is a 
general attack. 

Well, I think we have pursued this long enough 
and I will consider that. 

Now, let me ask the SEC something else. You 
make a defense to the effect that the SEC has a sovereign 
immunity status and cannot be sued except under conditions 
set by Congress and Congress has not permitted the suit, 
right? 

MR. TAYLOR: Your Honor, I think that goes to 
pleading technicality, actually. It is an anomoly argu-~ 
ment. Mr. Sioan's pleading is defective in many ways, 
but in one respect he did not name individual commis- 
sioners. ; 

THE COURT: In other words, if he had named 
the individual commissioners you would have not had that 


defense, right? 
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MR. TAYLOR: Your Honor, we are asserting 
the defense--it is always asserted on a matter such as 
this, when a Federal official is acting in a discretionary 
capacity. If the cause of action arises from the per- 
formance of discretionary duties there is a privilege 
against suit for damages. 
So we have made that argument, treating the 
pleading charitably and assuming arguendo that the com- 
missioners themselves have been sued, which they have not. 


It is a technical matter. 


THE COURT: What about the suit for declaratory | 


and injunctive relief? What I am leading up to is this: 
As far as the claim for declaratory and injunctive re- 
lief, is there any sovereign immunity ban to an action 
against the Commission claiming that a particular rule is 
unconstitutional? Do you get my question? 

MR. TAYLOR: I understand the question, your 
Honor. 

THE COURT: Okay. 

MR. TAYLOR: I am not--well, I would say, 
then, that-- 

THE COURT: Just answer me. 

MR. TAYLOR: Yes, your Honor. Congress has 


not provided means by which the Commission can be sued. 
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2 | THE COURT: Look, let's assume that I have | 
3 | a valid claim that some SEC regulation is unconstitutional | 
4 because it is indeed too vague or does something else that 

5 violates the constitution, so I want to bring a lawsuit, | 
6 | and I want to say the SEC and its commissioners have issued 
7 | this unconstitutional regulation, and I wan~ an injunction, | 
8 and I want a declaration of its invalidity. 

9 | Now, can I not bring that suit against either | 
10 the Commission or the commissioners or beth? And I am | 


not suing for damages. I just want the declaratory and 


12 injunctive relief. 

| 
13 | MR. TAYLOR: Your Honor, there are two ways a 
14 that I believe that could arise. It could arise in the 


6b context of an attempt by the Commission to enforce-~-there 
16 | the questions can be litigated--or in the case where 
7 | the Commission had not instituted enforcement proceeding. 


| 
I believe you would have to exhaust your . 
| 
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19 | administrative remedies prior to invoking the Courts. I 
2» | can't cite the cases just this moment. | 
21 | THE COURT: Do you have cases on that in your | 
22 brief? | 
23 || MR. TAYLOR: I am not sure if we briefed that 
2 particular point, your Honor. 
ys) THE COURT: Did the catas you have cited in 
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i] 


c 


~ 


A292 
jkip 


the early part of the brief deal solely with actions for 
damages? 

MR. TAYLOR: With respect to the individual 
commissioners, yes, your Honor. I believe I have cited 


cares, though, which provide that where the Congress has 


provided a statutory review procedure, that review pro- 


cedure is exclusive. ia 


THE COURT: Is there a statutory review pro+ 
cedure claiming that rules are invalid? Is there a pro« 
cedure for that? 


MR. TAYLOR: On the present context, for 


example, we are--well, I believe you would have to go to 
the administrative agency and seek a hearing, get an 
order, and proceed to the Court of Appeals. 

THE COURT: This was an awfully important 


part of your brief, and I don't know where we come out on 
it. 

Let's just mention one of these provisions, 
15(C)3l1, the net capital requirement. I am a broker-dealer. 
I can't meet it. I want to get somebody to--I have a bona 
fide claim. Assume that it is unconstitutional, it vio- 
lates the statute. 


Now, what do i do? Do you have anything on 


that in your brief? 
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You are telling me that he is taking the wrong 
route and I am asking you, have you got anything in your 
brief that explains that specifically? 

MR. TAYLOR: Your Honor, I believe the Commis- 
sion's position would be with respect to-- 

THE COURT: I am not asking you that. I want 
to know where in your brief-- bord 

MR. TAYLOR: I am not sure that question is 
specifically answered, your Honor. 

MR. SLOAN: Your Honor, the fact is that there 
is-- 

THE COURT: I must say, Mr. Taylor, you wii: 
a passage beginning on page 3, "The action should be dis- 
missed for lack of jurisdiction.” 

Then you have part (a), "The Commission, as 
an agency of the United States Government, may not be sued 
absent the consent of the Congress." 

And then you have got a bunch of decisions. 

Then you have got a part (b) about how the 
action will stand if the commissioners themselves were 
being sued. 

MR. TAYLOR: For damages, your Honor. 

THE COURT: But you don't limit it. 


MR. TAYLOR: I believe I have limited it in 
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the text, your Honor, in sustaining document immunity from 
any money liability. 

THE COURT: Okay. So none of that argument 


applies to the injunction. 


MR. TAYLOR: That's correct, your Honor. 


THE COURT: Okay. All right. 

Well, all right now, what is your posi*ion 
as far as trying to get injunctive relief or declaratory 
judgment? 

On the invalidity of a rule, what should a 
person do? 

MR. TAYLOR: I would say, your Honor, that 
the appropriate route would be to comply with the law, 
your Honor, and test the constitutionality in the enforce- 
ment context. 

THE COURT: Just so I understand, the points 
in your brief, I(a) on page 8 and I(b) on page 9, these 
sections of your brief apply only to the damac, vlaims 
and not to the injunction and declaratory judgement claims, | 


right? 


MR. TAYLOR: Point (a), the technical argument, | 


applies to everything. In other words, it is a technical 
matter. You have to name the members of the agency and 


not the agency itself. 
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THE COURT: In other words, if I wanted to 
sue, I could not sue the Commission to declare a rule of 
the Commission to be invalid. 

MR. TAYLOR: That's correct, your Honor. 

THE COURT: And the cases so hold or do they 
deal with the declaratory judgment and injunction? 

MR. TAYLOR: Yes, your Honor, I buwlieve that 
would apply across che board. 

I realize that as a technical argument, it is 


made jurisdictionally. 


THE COURT: The commissioners aren't defendants 


here. 

MR. TAYLOR: I agree, your Honor. We have 
priefed the question of the commissioners being involved 
here simply because it is a technical matter. 

I will say this is the second crack that Mr. 
Sloan has had to present the defective-free complaint, 
and I really don't think he should be given a third stab 
at it. 

MR. SLOAN: I would just like to point out, 
the defendant United States of America, as the Securities 
and Exchange Commission, and the reason I included the 
caption in that form, a lawsuit should have been filed 


in this Court entitled plaintiffs versus United States of 
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America, as the Interstate Commerce Commission, so I would 
presume-- 

THE COURT: How did that action come out? 

MR. SLOAN: I just saw the caption. I was 
looking over somebody's shoulder at the time. 

MR. TAYLOR: The United States of America has 
not been served, your Honor. 

THE COURT: Well, we have gone over the papers 
and I am prepare, subject to one or two things which I 
am checking now, to look at a couple of cases, but I am 
prepared to put my decision on the record. 

I would like to know, my file is slightly in- 
complete in that I do not have a conformed copy of the 
order to show cause, which I believe I signed for Mr. 
Sloan bringing on a motion-- 

MR. SLOAN: I left it in chambers the day I 
served it on everybody. I gave it to your law clerk. 

THE COURT: Can anyone help me and conform 
this? This is the temporary restraining order and order 
to show cause. 

MR. BRANDT: Is that the one against the 
National Quotation Bureau, your Honor? 

THE COURT: Yes, it is. 


MR. BRANDT: I may have a copy here. Thera 
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are sO many papers. 
MR. SLOAN: Your Honor, I am somewhat embar- 
rassed because I prepared a brief--in fact, I didn't 
finish having it typed. 
THE COURT: Your deadline which we gave you 
for submitting papers was February 7th and I am not receiv~ 


ing papers now. 


MR. SLOAN: Well, your Honor, the motion 
papers were about four inches thick; they were voluminous, 
and I did the best I could to answer. There was a 30-page 
brief by the NASD. There was a 26-page brief by the 
Securities and Exchange Commission. And there were affi- 
davits and there was about a 200-page affidavit with ex- 
hibits submitted by the NASD, and with papers of this 
volume, particularly since I didn't receive it until the 
Monday after they were filed--so according to your ruling 
I only had from Februarv 3rd until February 7th to submit * 
opposing papers. 

THE COURT: I didn't get any requests for an 
extension. If I had had a request for an extension I 
would have postponed this hearing and I got no request 
for an extension and I am not going to receive your papers. 

MR. SLOAN: Your Honor, I would like to point 


out, when you set this down for a hearing you said it would 
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be a firm date, and I made a number of cross motions. I 
made a motion to disqualify counsel for the defendants, 
in particular on the grounds that Mr. Taylor is not a 
member of the Bar of this Court or, a’. least, that would 
seem to be the case according to the file in the clerk's 
office, and three of the other attorneys who appeared in 
this action are not member of the Bar of this Court, and 


in addition, that Kr. Brandt, goncerning the National 


Quotation Bureau, was, in fact, the prosecuting attorney 


for “he SEC in the initial injunctive proceeding that was 
brought against me, and on this and various other grounds 
I don't think his appearance is proper, and I believe that 
my motions were filed and served on a timely basis, and I 
ask that they be cons dered. 

THE COURT: Well, they do not involve any prob- | 
lems, and I will consider those motions, but I am not 
going to receive them at thir point. We have had «a lawyer 
come up from Washington. We cre ready for oral argument 
and I am ready to decide this action. I am not prepared 
to receive any further papers by you at this moment. 
That's that. 

Let me put my decision on the record on the 


various motions I have before me. 


“= 
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| DECISION 
| (THOMAS P. GRIESA, D.J.) 

This is an action by Samuel H. Sioan and Samuel 
H. Sloan and Co., a sole proprietorship, against the SEC, 


the National .uotation Bureau, Inc., the National Association 


of Securities Dealers, Inc., Bunker Ramo Corporation, National 


‘ome Corporation and an entity named as Disclosure Inc. 


Thi2 caption also names as a defendant the United 


States of America as the Securities and Exchange Commission, 
although it appears that the United States of America has not 


been served, 


The complaint Originally filed in this action 
was dismissed .y me on September 18, 1974, with Leave to 
replead. An amended complaint wax subsequently filed and 
there are numerous motions adcressed to it now. 

Let me briefly summarize the motions. 

On January 10, 1975, I signed an order to show 
cause for the plaintiff, bringing on an application by the 
Plainciff for a prelim’ii.rv injunction to require the National 
Quotation Bureau to lise .iaintiff in the so-called pink sheets 


and yelio heets. 


On January 31, 19/5, the SEC filed a motion to 


dismiss the amended complaint. On the same date, the NATIONAL 
Association of Securities Dealers, Bunker Ramo Corporation and 


| 
| 
| 
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1 
a ‘National Clearing Corporation, filed a motion to dismiss the | 
. complaint. 
r On February 3, 1975, the National Qurtation Bureau, 
‘. 1 Inc., filed a motion to dismiss the complaint. 
‘ On February 5, 1975, the plaintiff filed a motion 
. seekiiy three forms of relief: First, the plaintiff souc4t : 
P a preliminary and permanent injunction enjoining the SEC from | 
9 instituting and prosecuting actions for injunctive relief, | 
10 from promulgating and enforcing rules and regulations, from 
" conducting investigations and from undertaking any acts or 
2 practices under color of the Securities and Exchange Act of 
B | 1934 or rules or regulations promulgated thereunder. The 
14 | asserted ground for this broad reavese for reiief was that 
” the existence of the Securities and Exchange Commission is 
16 | repugnant to the constitution. 
"7 Second, plaintiff asked summary judgment on the 
18 amended complaint. 
Third, plaintiff requested the convening of a 

- three-judge court. 
21 On February 7, 1975, the plaintiff filed a motion 
29 to disqualify certain persons -- Dennis C. Hensley, Lloyd J. 
3 Derrickson and Robert “alcow ~- from acting as attorneys for 
“4 Bunker Ramo Corporation, National Association of Securities | 
95 Dealers and National Clearing Corporation. 
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There was also a request to disqualify George Ww. 
Brandt, Jr. as acting is counsel for National Quotation 
Bureau. 

There was also a request for an order directing 


the office of the United States Attorney to appear on benalf 


of the United States of America or for a default judgment 


against the United States. 


On February 13, 1975, the plaintiff filed a men 


to disqualify Thomas L. Taylor, III, from appearing as counsel 
for the Securities and Exchange Commission. 
I am denying the plaintiffs' applications in toto | 


and I am granting the motions ot the SEC, National Association 


of Securities Dealers, National Clearing Corporation, Bunker 
Ramo and Nationsi Quotation Bureau to dismiss the complaint. 

After I get through stating my decision and 
reasons on the above motions, I will deal with the posture 
of Disclosure Inc., as to whom there is no formal motion 
before me at this time. 

The basic thrust ot the action is that plaintiff 
challenges tne constitutionality of the Securities Exchange 
Act of 1934, challenges the existence of the Securities and 


Exchange Comnission and the constitutionality of all rules 


and regulations promulgated by that body 


The plaintiff is engaged in combat with the SEC, 
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which has taken a number of channels, of which this action “ 
only one. 

As we have discussed this afternoon, the SEC is | 
engaged in an administrative proceeding against plaintiff | 
Sloan and his company to revoke his broker-dealer rsietatg 


Although the papers are at here, it is represented to me that 


the claim is that the plaintiff has violated the net capital 
requirements of SEC Rule 15c3-1, and that he has also 2 ia 
the informational requirements of Rules 17a-3, 17a-4 and 
17a-5. 

The SEC has also sued Sloan and Company in an 
action which was assigned to Judge Ward of this court and in 
which a permanent injunction was entered, requiring plaintiff | 
to desist from acting as a broker-dealer in violation of 


Rules 17a-3, 17a-4 and 15c3-1. The number of the case is 


71 Civil 2695, and is reported as SEC v Sloan et al., 369 
Fed. Supplement 996 (SDNY 1974). 

I am advised that Sloan has appealed from the ad- | 
ministrative jibes initial decision in the SEC proceeding 
revoking his broker=daaler registration and that he has also 
appealed from the permancnt injunction granted by Judge Ward 
in the case in this court. 


There is a second action before Judge Ward now 


pending which involves questions of violations of Rules 17a-4 


and 15c2-1l, the latter dealing with the making of quotations 
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There a preliminary iajunction has been entered against 
plaintiff. 

As I indicated, the basic claim in the case 
befor me is that the Securities Exchange Act of 1934 and the 
SEC rules issued thereunder are unconstitutional. The claim 
is that there 1S an unconstitutional delegation of power to 
the SEC and that the Exchange Act and Rules are unconstitu- 
tionally vague and deprive the plaintiff of liberty and 
property without due process of law and violate his right to 
contract. 

There are specific attacks made upon sracific 


provisions of the statute and specific SEC rules. Particularly, 


it is claimed that the statutory provisions of tne 1934 Act 
providing for suspension by the SEC of trading in securities 


are unconstitutional. These sections are 15(c)5 and 19(a)4, 


waich give the Securities and Exchange Commission tne authority 


to suspend the trading in a security for a period not exceeding 
10 days, if such suspension in the opinion of the Commission | 
is in the public interest and the protection of investors so 


reg: i-e3. There is also an attack upon Section 12(g) of the 


1934 Ac= and the rules thereunder for filing Form 10-K and 
other forms wits, the SEC. 
Three SEC rules are also specifically attacked 


in the action, that is Rule l/a-5, which I referred to 
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earlier, Rule 15c2-11l, and Rule 15c3-1. Rule 17a-5 provides 


for the filing of certain financial statements by broker- 


| 
dealers and Rule 15c2-11 places certain conditions on the 
ability of a broker-dealer to publish a quotation for a 
security, that is, before a quotation can be published by a 
broker-dealers the issuer of the security must have on file 

the necessary registr?3tion statement and so forth. Rule 

15c3-1 is the net capital rule. 

As far as the general attack upon the Exchange Act 
of 1934 an’ the general attack upon the existence of th. SHC 
and the ability of the SEC to promulgate rules a =< regulations 
regarding the securities business, the matter '*s beer ‘or so 
long and so conclusively established against the plaintiff's 
position that further discussion is unnecessary. 

With regard to the specific statutory sections 
and specific SEC rules referred to in this action, some 
further brief mention is necessary. These are Sections 
15(c) (5) and 19(a) (4) and 12(g’ and Rules 15c2-1l, 15c3=1 and 
l7a-5. No cogent reason has even been suggested for the inva~ 
lidity of these provisions. As already indicated,the argument 
about improper delegation of ,power to the SEC are long since 
foreclosed. The arguments about unconstitutional vagueness are 
patently frivolous in the case of the rules referred to and, 


in the case of the suspension of trading sections of the 
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2 statute, are foreclosed by analogous case law. Wright 
3 Vv. SEC, 112 F. 2d 89, 94-95 (2d Cir. 1940), and 

4 American Sumatra Tobacco Corp., 110 F. 2d 117 (D.C. Cir. 

5 | 1940). Plaintiff, not being an issuer of securities has 

5 no standing to attéck Exchange Act 12(g) or the rules there- 

7 under. | 
8 Certain other elements of the action do require 

9 | discussion, and for this purpose a brief factual bithedecttie| 
10 is required. 
ll Plaintiff apparently is suing in this action 

| primarily as a marxet-maker for over-the-counter stocks. | 

13 | Although his complaint is long and contains much irrelevant 

14 Matter, it seems to me that the basic thrust of the stele eiidines| 
15 can be summarized as follows: | 
16 | He complains that as a market-maker he is ieasend 
W7 because he is not able to participate in bidding on the elec-| 

tronic bidding process provided for by what is known as NASDAQ. 
| 

19 To back up a moment, one of the defencants is 
2 the w21l known NASD, which is an association of securities | 
21 dealers who trade in over-the-counter stocks, and this asso- 
2 «tation exists under the authority of Section 15A of the 

2 Exchange Act of 1934. 

aA 
3 


order to provide for the handling of quotations and bidding 
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between the dealers, by use of electronic technology, the 
NASD has contracted with defendant Bunker Ramo to set up the | 
system known as the NASDAQ. 

Under the applicable rules, the only people 
who can participate on the NAGDAQ in the sense of bidding 

’ 

through this device are members of the NASD. The plaintiff is 
not a member of the NASD. It is stated in the complaint that | 
he does not want to become a member of the NASD and the pa 
he does not want to do this is because he objects to the 
requirement of the NASD that its members agree to arbitration | 
of disputes among themselves and with customers. 

Another complaint which the plaintiff has 


about the NASDAQ is that it is too expensive fcr smaller 


against Bunker Ramo and the NASD, claiming price tixing and 


| 
monopolization. | 
Another basic branch of the plaintiff's | 

complaint is the claim that he has lost in various | 
ways because many of the stocks in which he has been 
a market-maker or been otherwise interested, many of 
these stocks have been sucspended from trading by the 


SEC under the statutory provisions which I have referred 


to earlier. 
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Another phase of the complaint is a claim 
against the National Quotation Bureau. The National 


Quotation Bureau is basically a publication service 


which puts out the so~called pink sheets and yellow sheets 
which contain quotations tor over-the-counter stocks and 
bonds. This was the system which was appaxently universally 
rel . On in the over-the-counter market prior to the time 
when the electronic bidding process of the NASDAQ came ino 
being. Apparently there are still some securities which are 
referred to in the pink or yellow sheets which are not 
carried on the electronic device. In any event, since 
plaintiff is not a bidder on the electronic device, he seeks 


to use the pink sheets and he claims that he has a grievance 


against the Quotation Bureau respecting the pink sheets. de 
Claims that he was kept off of the pink sheets for a time for 


failure to pay a bill of $1700 to the National Quotation 


| 
Bureau, but concedes that subsequently he was reinstated in the 


pink sheets upon peyment of the amount due. 

He has a current problem about the pink sheets 
because Judge Waid in a current litigation against plaintiff 
has preliminarily enjoined plaintiff from making quotations 
under certain circumstances and this prevents the plaintiff 


from utilizing the pink sheets for quotations. 
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Plaintiff concedes that he is now restrained by 
Judge Ward's order from initiating over-the-counter quota- 
tions on the pink sheets, but he claims the right to have 
particular securities and his name listed on the pink sheets 
without quotations. 

In addition to the above clims which I have 
discussed, plaintiff lists a number of specific grievances 
alleged against the SEC. 

Mor instance, it is claimed that the SEC or in- 
vestigators for the SEC questioned the plaintiff's secretary 
the plaintiff's mother, and a former employee of the 
plaintiff. 

None of these claims are sufficient, and the 
complaint must be dismissed. 

The claim against the NASD and Bunker Ramo re 
garding the NASDAQ is legally invalid. 

From the allegations in the complaint and tne 
Other papers before me, it appears clear that what plaintiff 
is complaining about regarding the requirements for partici- 
pation in the NASDAQ and the ftiixing of charges for the usage 
of the NASDAQ are matters stemming from NASD rules and regu- 
lations promulgated under the Maloney Act. 

There is a specific provision for challenging 


such rules and regulations by resort to the SEC and by 
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further resort to the Court of Appeals. Exchange Act, 
Section 15A(a) et seq; Section 15A(k), Section 25. 

If plaintiff indeed has a valid claim on these 
matters, his remedy is with the SEC and in the Court of 
Appeals. In such a proceeding, the SEC and the Court of 
Appeals would be empowered to take competitive considera- 


tions, among other things, into account. Exchange Act 


Section I5A(b) (8). Antitrust claims of the kind brought 
by plaintiff will not lie, Exchange Act Section 1L5A(n}. See 


also Ricci v. Chicago Mercantile Exchange, 409 U.S. 289, 
202-303, note 13 (1973). 
The claim for losses from suspension of trading 


is covered by my earlier discussion as to the validity of 


the statutory provisions governing such suspension. There is 
nothing from which a case could be made ut that the SEC's 
actions were not within the statutory authorization. Indeed 
it is alleged that in most cases the SEC suspends trading of | 
securities because of the failure of the issuer to file and 
keep the necessary financial records. 


The claim relating to the National Quotation 
Bureau is patently frivolous. There was a temporary inabilit 


to participate ™. the pink sheets because of non-payment of 


bills. Apparently the bills were paid. The only claim 


currently pending or currently made in this action is the 
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2 \refusal of the Quotation Bureau to carry lists of securities 


4 no merit whatsoever in such a claim. 


| 
i 
3 \and carry plaintiff's name without the quotations. There is 
7 With rigs. to the various allecations about 


8 BEC investigative activit s, etc., these a-e little more 


’ than narrative coloration. They offer nothing sufficient in 

, ithe way of allegations of wrongdoing, or resultant injury to 

, plaintife. 

bas One further matter which should be covered re- 
nu lates to the defendant National Clearing Corporation. The 

bs National Clearing Corporation is a body set up under auspices 
” £ the NASA tO‘efficiently handle the clearing of securities 
” transactions in over-the-counter securities. It a, vears that 
* plaintift is not a member of the NCC because he is not a member 
” be the NASD and that NASD membership is indeed required for 
articipation and membership in the NCC. Aga‘n, this is a 

18 


pe of NASD rules and if the plaintiff wants to challenge 


ose rules, his remedy is with the SEC and in the Court of 


ad ppeals, not in an action in this court. 
* I should also note that Count IV of the complaint 


sserts a particularly irrational claim against certain 
efendants under Section 10(b) of the 1934 Act and Rule 


This merits no discussion. 


sR &: 8B B 
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14 
Now, I think that disposes of all the motions 


hat I have referred to and that leaves only the status 


£ Disclosure, Inc. 

What do we do about them? 

MS. WTLLIAMS: Your Honor, Disclosure, Inc. is 
sued in this matter as a sort of a tag-alo: - party. We 


- 


are named in precisely six paragraphs of the 309 in the 


eemed to be concerned with substantive allegations. 


We are sued under Sections 1 and 2 of the Sherman 


ae four of which are the only ones which could be 
Act and Section 3 of the Cla»* on Act. 

THE COURT: What is Disclosure, Inc. 

MS. WILLT®“S: Disclosure, Inc. is a private 
| corporation which performs duplicating services of various 
ia sundry documents, 
THE COURT: For whom? 
MS. WILLIAMS: For the public as well as for the 


+s THE COURT: . Lm I corrects if you wdnt to get documen 


on file with the SEC, you apply to the SEC and then Disclosure, 


Inc. does the work; they do the duplicating? 


MS. WILLIAMS: Disclosur. Inc. will do duplicating 


and the SEC also itself provides machines in its offices, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


16 


17 


2 S 


| 


| 


— 15 


public machines for duplicating materials. 


THE COURT: Where are you referred to in the 


complaint? 


MS. WILLIAMS: Paragraphs ll, 213 through 215 


290 and 297. The substantive paragraphs are 213 through 


215 and initial paragraph 11. They are on pages 27, 28: 36 


é and page 3. 


THE COURT: Is it a claim of excessive rate? 

MR. WILLIAMS: Yes, sir. 

THE COURT: Whit is the rate? 

MS. WILLIAMS: 15 cents per page. 

THE COURT: That's frivolous. I'm simply 
going to dismiss it. 

All right. Thank you very mucy. 

MR. SLOAN: Your Honor, there was one motion, 
my motion for disqualification of Mr. Taylor, not being a 
membe~ of the bar of this court. 

THE COURT: I have denied all of those dis~- 
valification motions. Thexve is no discussion necessary. 
Those are absolutely frivolous. 

I wish to make it clear that I am dismissing 


‘his complaint without leave to replead, There has been 
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one opportunity to replead and no further opportunity will 


be granted. 


All motions will be endorsed in «accordance 


with this decision. 
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EXHIBIT A 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 11276/April 28, 1975 


Admin. Proc. File No. 3-3680 
In the Matter of 
SAMUEL H. SLOAN 
doing business as 
SAMUEL H. SLOAN & CO. 


120 Liberty Street 
New York, New York 


(8+157503 : 
FINDINGS AND OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 


Where registered broker-dealer willfully violated Exchange 
Act's recordkeeping, net capital and reporting provisions 
and had also been enjoined from violating certain of those 
provisions as well as those riquiring that records be made 
available for examination by Commission representatives and 
precluding the initiation of quotaticns without specified 
information, held, public interest requires revocation of 
broker-dealer registration, and bar of sole proprietor from 
association with any broker-dealer.. 


APPEARANCES: 


Robert W. Taylor for Samuel H. Sloan, doing business as Samuel H. Sloan 
& Co.; and Samuel H. Sioan, pro se. 


William D. Mcran, William Nortman, Thomas R. Beirne, Alan M. Rashes and 
Jerome M. selvers, for the Division of Enforcemént of the Commission. 


I. BACKGROUND 


This cese deals with the back office operntions of a small securities firm 
in New York City. Finding serious deficiencies in those operations and 

an injunction based thereon, the administrative law ose revoked the 
broker-dealer registration of Samuel H, Sloan & Co. "reazistrant"™), and 
barred Samuel H. Sloan, registrant's sole proprietor, from association 
with any broker or dealer. ]1/ Respondent's petition for review of that 
decision brings the case to ui. 2/ 


l/ Registrant became registered with us in May 1970 as a partnership 
consisting of Sloan and another person. The cther partner withdrew 
from the firm in January 1971, making Sloan its sole proprietor. 
Sloan thereafter sought to have registrant registered as a sole 
proprietorship, but this was not accomplished because of defective 
filings. Hence registrant is still carried on our records as a 
partnership although now wholly owned by Sloan. Accordingly, we 
shall for present purposes trent rogistrant as a sole proprietorship. 


2/ Briefs were filed with us by respondent and our Division of Enforce- 


ment. Our findings are based upon an independent review of the 
record, ‘ 


* 
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This administrative proceeding is closely intertwined with a judicial 
one. On our complaint, the United States District Court for the 
Southern District of New York preliminarily enjoined respondent on 

June 24, 1971, with his consent, from effecting transactions while regis- 
trant was not in compliance with the recordkeeping and net capital provi- 
sions under the Securities Exchange act. 3/ ‘Thereafter the instant 
proceeding was instituted. It was based on the preliminary injunction 
and on specified violations, most of which had also been alleged in the 
injunctive action. 4/ Following the issuance of the administrative law 
judge's initial decision which took cognizance of the preliminary injunc- 
tion, the court in January 1974, after a trial, entered a permanent 
injunction. 5/ 


II. RECORDKEEPING VIOLATIONS 


We find, as did the administrative law judge, the registrant willfully 
violated the recordkeeping provisions of Section 17(a) of the Exchange 
Act and Rule 17a-3 thereunder. 6/ A broker-dealer inspection conducted 
by our staff in January 1971 (about eight months after registrant's 
registration became effective) revealed various infractions in this area. 
Following such inspection, registrant was kept under close surveillance 
Yorn frequent visits being made by our staff from January to August 
1 : 


The initial inspection disclosed, among other things, that capital, income 
and expense items were not properly recorded in registrant's general 
ledger; that the stock record was not kept current; that there was no 
account record of bank balances; and that no trial balance had been 
prepared. Stating that the inspection showed that respondent's records 
did not comply with our requirements and afforded no basis for establish- 
ing his financial position, our staff asked Sloan to produce a trial 
balance and other data. He furnished something. But ne capital computa- 
tion could be made from what he submitted. 


TT 


S.E.C. v. Sloan, 71 Civil 2695. Respondent consented to the entry 
of the preliminary injunction, without either admitting or denying 
the allegations in our complaint. 


The Securities P«change Act (Sections 15(b)(5) and (7)) authorizes us 
to impose reme.4l sanctions if we find it in the public interest 

to do so and that any respondent (1) is permanently or temporarily 
enjoined by any court from engaging in any conduct in connection with 
broker-dealt. activities or the purchase or sale of securities, or 
(2) has willfully violated any provision of the Exchange Act or 

rules thereunder. 


Sloan's appeal from the permanent injunction was dismissed for want 
4 hen tea ’ March 27, 1975. S,E.C. v. Sloan, Docket No. 
7 - C.A. 2 . 


The administrative law judge also found willful violations of the 
record-preservation provisions of our Rule 17a-4 under Section 17(a). 
We do not agree. We do not consider that the failure to preserve 
records, as required by Rule 17a-4, constitutes a separate and 
additional infraction once a violation has been found based upon a 
failure to make those same records, os required by Rule 17a-3. 

r Securities Exchange Act Release No. 
une rie ’ kc Docket 81. 


A317 
34-11376 


A subsequent examination was made on. February 25. It disclosed that the 

stock record and customer ledger were not up-to-date, and that the 

income and expense account was rot properly maintained. A March 19 

examination revealed a capital contribution on the books of $58,175 

when, in fact, no such contribution had been made. : . 


On April 8 our investigator was once more in respondent's office. But he 
could not conduct an examination. According to him, Sloan said "he had 
no books, per se" -- all he had were debit and credit slips pending the 
receipt of. "machine runs" from a bookkeeping service that used the slips 
to produce his records. From those slips our investigator was unable to 
prepare a trial balance. Having received the March 31 trial balance 
eleven days after his April 8 request for it, he returned to registrant's 
office on May 6 to verify it. But he could not do so. He was unable to 
obtain the stock record and daily blotter. On August 10 he went to 
registrant's office to make an inspection. But the books were unavail- 
able. 7/ When he was able to make an inspection two days later, he 

found the general ledger posted only through July 31. 


The foregoing chronicle shows extensive and persistent recordkeeping 
deficiencies during the first eight months of 1971. 8/ Moreover, 
computations of net capital during that year were not prepared as 
required. 9/ And our staff generally had to make about two or three 
requests for eacn trial balance it obtained from registrant. 10/ 


III. . NET CAPITAL VIOLATIONS 


We find, as did the administrative judge, that registrant willfully 
violated Section 15(c)(3) of the Exchange Act and Rule 15c3-1 thereunder 
by effecting securities transactions and attempting to induce them when 
oe Sc paagli aggregate indebtedness exceeded 2,000% of registrant's net 
capital. ; 


Net capital deficiencies ranging from $718 to $70,064 were found by the 
administrative judge on ten dates in 1971 and on an eleventh date in 
January of 1972. 11/ And respondent does not challenge those findings. 


2/ Our inspector testified he was told respondent's eccountant had them. 


8/ Sloan's claim that he gave our staff certain papers (a deposit slip, 
a trial balance, and a stock record) has no bearing on these 
deficiencies. 


9/ Net capital computations, as well as trial balances, are required by 
Rule 17a-3(11) to be "prepared currently at least once a month." 
10/ Ultimately, however, it obtained almost all of the trial balances it 
requested. 
11/ He found the following deficiencies on the dates set forth below: 
Jane ib ob 38,016 oct AE $7 , 545 
Jan. 29 11,912 Nov. 30 4,029 
Feb. 26 goss Dec. 31 4,557 
June 30 19,222 
July 31 70,064 3.272 
Aug. 31 15,789 Jan. 31 718 


Sept. 30 10,729 
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What he attacks is the administrative judge's finding trat he engages in 
so-called "new" business from the end of July to September. He claims 
that such business as he did in that pesiod consisted entirely of 
liquidating his long positions and covering his short positions. That, 
he says, was permissible under an agreement that he had reached with our 
staff on July 28, which allowed him to close out existing positions but 
precluded him from conducting new business. 


But Sloan's own testimony shows that he engaged in the securities business 
in the usual unrestricted sense from January to July 23, ly/l. And in 
January of 1972 ne inserted quotations for various securities in the 
sheets published by the National Quotation Bureau, Inc. In view of 
registrant's net capital deficiencies in January, February, June and 

July, 1971, 12/ and in January of 1972, during those periods registrant 
clearly violated the Exchange Act's net capital requirements. af it: £s 
equally clear that those violations were willful 14/ as that term is 

used for Exchange Act purposes. 15/ 


IV. NONCOMPLIANCE WITH REPORTING REQUIREMENTS 


Respondent's Rule 17a-5 report of financial condition for 1970 and his 
report of income and expenses under '':.3 17a-1C for the same year were 
admittedly filed late. 16/ Hence registrant willfully violated 


LL, 


12/ Respondent admits that his net cap’tal was deficient uring this 
period. He states that under his ‘uly 28 agreement with our staff 
"he was to be permitted to correct his ... net capital deficiencies 
by conducting a limited securities business." (Emphasis added.) 


Section 15(c)(3) prohibits a eroker-dealer not only from effecting 
transactions, but from attemp*:1g to induce them, in contraventica 
of our rules. Hence a securities dealer whose net capital is 
deficient is barred from inzyrting quotations in the sheets. 


An act is "willful" within uh» meaning of tnat word as used in 
Section 15(b) of the Exchange Act even if the actor does not intenc 
to violate the law. The act which constitutes the violation is 
"willful" whenever the actor intends to do that which he did. 


Tager v. S.E.C., 344 F.2d 5, 8 (1965); Gearhart & Otis, Inc. v. 
gree | 3h0 Praa 798, 802-3°(1905)... =~ SStCS 


We think it unnecessary to reach certain other net capital infrac- 
tions alleged in the order for proceedings and found by the 
administrative judge. 


Under Rule 17a-5, as then in effect, a broker-dealer was required to 
file his report of financial condition not more than 45 days after 
the date of the report. The rule further specified that the date 

of his first report shculd he from one to five months after hi: 
registration became effective. iinen registrant became repisvecad 
on May 10, 1970) he was required to file his report by Noverber 
1970. But he h’aself says it was not filed until March 197. 


Rule 17a-10 requires that a report of income and expenses and related 
information be filed not later than 120 days after the close of 

the calendar year. Although it was required to be filed by April 
1971, respondent says he did not do so until December 1971. 
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Section 17(a) of the Exchange Act ar? Rules 17a-5 and 17a-10. 17/ 


V. INJUNCTION 


As noted at the outset, the preliminary injunction on which this proceed- 
ing was initially based has now become permanent. The vermanent 
injunction, unlike the preliminary one, was entered afte: a trial. On 
the basis of the evidentiary record before it, the court found willful 
violations of our recordkeeping and net capital provisions, in a number 
of instances tine same or shstantially the same as those that we have 
found on the basis of the record before us. 18/ Those judicial findings 
show a continual pattern of recordkecping and net cavital violations 
including some between May 1973 and January 1974, a period subsequent 

to that involved in these proceedings. 19/ 


VI. OTHER MATTERS 
Sloan says that institution of the earlier injunctive action constituted 
an election by us of the forum in which to proceed against him. 20/ That 
is not so. 21/ The Exchange Act provides several parallel and compatible 
procedures for the attainment of its objectives, and resort to one avenus 
does not preclude the use of another. 22/ The injunctive and administra~ 
tive remedies serve different purposes, one restrains further violative 


17/ Registrant also willfully violated Section 17(a) of the Exchange Act 

and our Rule 17a-11 thereunder from September 15, 1971 (the dats «1 
which that rule went Into effect) until January of 1972. Tha’ f 
requires thu. a broker-dealer give the Commission telegraph). otice 
of his net capital deficiency on the day it occurs and, w **.n 24 
hours, file a report of financial condition. The administrative 
judge found that registrant never furnished any such notice or 
report. And no exception has been taken to this fiading. 


18/ 369 F. Supp. 996 (1974). 


19/ Among other things, the court found that since August 1973 (the 
opinion issued in January 1974) respondent nad uot made his books 
and records available for inspection by our staff, "although numerous 
efforts were made by the Commission to arrange such an inspection." 
It also found net capital violations in May and August 1973. 


20/ He also asserts that attorneys on our staff engaged in unprofessional 
conduct. But most of these charges relate to the injunctive. proceed- 
ings. Hence they are irrelevant here. Nothing has been alleged 
that goes to the merits of the matter before us. 


21/ Kamen & Company, +3 S.E.C. 97, 108 n. 17 (1966); A. elli 
Securities Corp. 2? S.E.C. 178, 186 (1959). See also Con, 
4053 2 °S.E.C. 66 » 679 (1965). Compare United States v. Kerdell, 

7 U.S. 1, 11 (1970): "It would stultify enforcement of federal 
law to require a governmental agency ... invariably to choose either 
to forgo recommendation of a criminal prosecution once it seeks 
civil relief, or to defer civil proceedings pending the ultimate 
outcome of a criminal trial." 


fon, 41 S.E.C. 408, 412-413 (1963); 
es Exchange Act Release No. 10645 
),; 3 SEC Docket 550. 
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activity, the other seeks to determine whether it is in the public 
interest to exclude som2zbody from the securities business or to limit his 
activities in it. Far from being a barrier to administrative action, an 
injunction is an express and distinct ground for such action. 23/ 


YTI. PUNLIC INTEREST 
Respondent argues that the revocation and the bar imposed by the admini- 
strative judge are excessive and unwarranted. We disagree. 24/ Sloan's 


227/ Sections 15(b)(5) and (7) of tho Exchange Act summarized inn. 4, 
Supra. ‘ 


Respondent argues that the text of the Exchange Act is of no moment 
because the whole thing is unconstitutional. It is not for us to 
pass on that. Having been instructed by Congress to administer the 
Act, we are constrained to assume that statute is valid unless and 
until the courts hold otherwise. See Milton J. Wallace, Securities 
Exchange Act Release “>. 11252 (February 14, 1975), 6 SEC Docket 300, 
301; Mutual Fund Dis’ riuutors. ™ne., 41 S.E.C. 174%, 181 (1962): 
Walston & Co., 5 S.E.c. 112, 11: (1934). Nevertheless, we thins it 
appropriate to note that respondent's constitutional contentions are 
nothing less than an attack on all federal administrative law since 
they assume vhat Congress cannot vest this and other federal agencies 
with quasi-legi ative and quasi-judicial powers, ana that respondent 
cites nothing (cvher than his own ideas about the Constitution) in 
support of this radical position. We also note that the Supreme 
Court seems to take a different view. See Butz v. Glover, +11 U.S. 
. 182 (1973) where the court cited with appfoval Hiller v. S.E.C., 429 
F.2d 856, 858-859 (C.A. 2, 1970) and nag Ais Ve S.B.Ce, 373 F.2d 

107, 110 (C.A. 2, 1967). 411 U.S. at y, 


24/ Kespondent says that he rejected a settlement calling for a 60-day 
suspension suggested by our staff prior to. the hearings. But the 
asserted willingness of our staff to recommend that we accept a 
60-day suspension for purposes of settlement (only we, not our staff, 
can accept an offer of settlement -- see Rule 8(a) of our Rules of 
Practice) is irrelevant. As we said in Haight & Company, 44+ S.E.C. 
481, 512-513 (1971), arfirmed without opinion (C.A.D.C. June 30, 
1971): "In settlement cases, where as a rule there is no admission 
of violations, we take into account pragmatic considerations such as 
the avoidance of time-and-manpower-consuming adversary proceedings." 
Here, however, the record before us is fully developed. And it 
establishes various violations. Cf. Security Planners Associates, 
Inc., 44+ S.E.C. 738, 743-744 (1971). Sloan's idea that a settlement 
proposal by our staff sets some sort of a ceiling on the sanction 
that can be imposed after a record hus been developed is fallacious. 
Such a rule would undermine the settlement process that the 
Administrative Procedure Act seeks to encourage. That statute pro- 
vides that "The agency shall give all interested parties opportunity 
for - (1) the submission and consideration of ... offers of settlement, 
or proposals of adjustment. ..." 5 U.S.C. $ 55% (c). See also 
First sot Securities rporation, Securities Exchange Act Release 

O. 706 (March 27, 4g5,4° SEC Docket 752, 753. If respondents 
were assured that a trial could never result in a sanction more 
severe than the ons suggested by our staff in settlement discussions, 
they would have little, if any, incentive to settle. And even if-we 
were otherwise inclined to give some slight weight to an sbortive 
settlement proposal made by our staff, we could not properly do so 
in this case. Here we have facts and circumstances before us that 
were unknown to and could not possibly have been foreseen by our 
staff at the time of the settlement talks. . 
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Violations are neither trivial nor tochnical, 
long-continued breaches of Gignificant duties 
securities business. 25/ 


They involve flagrant and 
imposed on persons in the 


Hence we find, as did the administrative judge, that it is #% the public 
interest to revoke registiunt's broker-dealer registration 26/ and to 

bar Sloan himself from association with any broker or dealer. In arriving 
at that conclusion we have given some weight to the fact that in Janvary 
of this year Sloan was again enjoined on our complaint. That second 
injunction: : 


(A) Restrains Sloan from removing, dest: ying, or 
altering the books and records required by Se: ion 17(a) 
of the Exchange Act and our rules thereunder; 


(B) Orders him to permit our staff to make an 
immediate examination of those records in an easily 
accessible ;’ace; and 


(C) Restrains him from initiating quotations for 
over-the-counter securitics when he lacks the informa- 


tion required by our Rule 15¢2-11 under Section 15(¢)(2) 
of the Exchaige Act. 27/ 


— 


Sloan's own papers in the second injunctive suit show his continuing 
disposition to disregard or defy the rules governing registered broker- 
deslers. He glories in naving submitted "more than 350" quotation 
applications "ir the face of an admonition by the S.£.C. that the submis- 
Sion of these forms constituted a vioiation of its rules." And in an 
affidavit submitted to the Court of Appeals he.has said: 


"I do not intend to comply with the ... injunctive 
order. I am sure that both Judge Ward [the district 
judge] and the S.E.C. realize that this is the case. 
However, I would much prefer to have this matter decided 


25/ See Blaise D'Antoni Associ Ss, Inc. v. S.E.C., 289 F.2d 276, 277, 
(C.A. 5, 1961 tc tal rule is one of the most im ortant 
weapons in the Commission's arsenal to protect investors.')3 Pox 
Securities Company, Inc., Securities Exchange Act Release No. 10475, 
2 SEC Docket 667, 369 (November 1, 1973) ("accurate and current 
records are essential to enable a broker-dealer to determine compli- 
ence with the net capital and other requirements.") ; Wanda 0, Olds, 
37 S.E.C. 23, 26 (1956) ("The requirements that books be kept current 
and financial reports be filed on time and in proper form are 
important")- Scientific Investors Corporation, 41 S.E.C. 618, 619 
(1963) ("P.o.rts are important not only to inform investors but 
because tl:; may open avenues of inquiry which may well lead to 
collateral information having a direct bearing upon the broker- 
dealer's compliance with other rules of the Commission). 


26/ We therefore deny his request for withdrawal of registrant's broxker- 
dealer registration. 


2 S.E.C. v. Sloan, 74 Civil 5729 (U.S.D.C., S.D.N.¥.). Sloan's 
a/ appeal from the second injunction is pending before the United 
States Court of Appeals for the Second Circuit. Yet the fact remains 
that a court of competent jurisdiction found the second injunction 
appropriate and that it did so over Sloan's vehement opposition. 

That is a circumstance to be considered in assessing the requirements 
of the public interest. Compare Summ » Securities 
Exchange Act Release No. 10366 (Aligust . 2 SLC Docket 347, 
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ee- quickly so as to reduce the likelihood 
that I will actually be held in contempt. ... 
Clearly, if I am actually neld in contempt, I 
will suffer irreparable harm." 28/ 
An appropriate order will issue. 


By the Commission (Chairman GARRETT and Commissioners LOOMIS, EVANS and 
SOMMER); Commissioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


z8/ The affidavit in which this statement appears was made in support 


of Sloan's unsuccessful application for a stay of the second injunc- 


tion. Sloan's earlier petition to the Court of Appeals for a writ 
of mandamus against the district judge is in the same vein. After 
stating that "the S.E.C. has known .-. that the petitioner was not 
going to make his books and records readily available," he goes on 
to say: "It is no secret that the petitioner has not paid ... any 


eee SoR.C. assessment is more than two years. It is no secret that 
the petitioner has not filed any financial statements with the 5S.E.C. 


for two years." 
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UNITED OF AMERICA 
bef the 
SECURITIES AND EXCHANGE COMMISSION ° 
SECURITIES EXCHANGE ACT Or 1934 
Rel. No. 11376/April 28, 1975 
Admi: *’roc. File No. 3-3680 
In the Matter of a3 
SAMUEL H. SLOAN $ 
doing business as 3 
SAMUEL H. SLOAN & CO. : 
120 Liberty Street : ' 
New York, New York : 
(8-157503 : 
pain ate it Beats ere / 
ORDER IMPOSING REMEDIAL SANCTIONS ' 
Proceedings were instituted Securities Exchange Act to determine 
what, if any, remedial action opriate in the public interest with 
respect to Samuel H. Sloan, iness as Samuel H. Sloan & Co. 
Hearings were neld n crative law judge. He submitted an 
initial decision. spe 2nt's petition for review was ng and 
briefs were filed by him and by the Commission's Division Enforcement. 
Respondent requested withdrawal of the broker-dealer aaateavasren of 
Samuel H. Sloan & Co. : 
. * 4 ¢ ! 
The Commission has this day issued its Findings and Opinion. On the basis 
of such Findings and Opinion, it is ! 
ORDERED that the request for withdrawal of the registration of Samuel 
H. Sloan & Co. as a broker and dealer be, and it hereby is, deniec; and 
it is further 
' 


ORDERED that the aforesaid 
cab hal 


broker-dealer registration be, and it hereby 
is, revoked; and it is le 


ORDERED thne* Samuel H. Slo oe, and he , barred from being 
asseetated. with any broker ir dealer.  —— 


By the Commission. Lage 072 , 


George A. Fitzs ons ! 
Secretary 


SLOAN Sloan v. SEC Docket no. 75-7283 


STATE OF NEW YORK ) 
: SS. 
COUNTY OF RICHMOND ) 


ROBERT BAILEY, being duly sworn, deposes and says, that deponent ix not a D> 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, 
Staten Island, N.Y. 10302. That on the25 day of Sept. , 1975 deponent ’ 
served the within Joint Append ixinon Securities & Exchange Commission 
500 N. Capitol st. 
Willkie, Farr & Gallagher Washington, D.C. 20549 
One Chase Manhattan Plaza Att.: Thomas L. Taylor, III 


New York, N.Y. 
Att.: Miss Patricia Williams 


Cee eS cute 4 Rogers & Wells 
200 Park Ave. 
New York, N.Y. 
Att.: Mr. William F. Koegel 


Nrtional Clearing Corp. 


ECR KKK AK 1735 K. St., N.W. 


Washington, D.C. 20006 
Att.: Mr. Robert Woldow 


1 
the address(es) designated by said attorney(s) for that purpose by depositing true 
copies of same enclosed in a postpaid properly addressed wrapper, in an official 
depository under the exclusive care and custody of the United States post office 
department within the State of New York. 


ROBERT BAILEY 


Sworn to before me, this 
25 dayof Sept. , 1975. 


WILLIAM BAILEY 
Notary Public, State of New York 
No. 43-0132945 
Qualified in Richmond County 
Commision Expires March 30, 1976 


